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Beware of a man with a blade in hand—unless you know 
how he spells it. Because a lower-case ““b’’ could change 
a respected newspaper into a dangerous weapon. 


Capitals change the meaning of many words. For 
example, an upper-case initial letter gives Coke a 
very special meaning. As the friendly abbreviation 
of Coca-Cola, Coke is a registered trade-mark. As such, 
it deserves capital treatment. 

Good practice requires that owners of trade-marks pro- 
tect them diligently ...as you protect the name of your 


THE COCA-COLA COMPANY 





newspaper. That’s why we ask that you make it Coke— 


with a capital, please. 


P.S. A cold Coke goes awfully good after a hot story. 


Ask for it either way 
... both trade-marks 
mean the same thing. 
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SINCLAIR-MURRAY CAPITAL CHANGES REPORTS* 


When capital changes affect income from an invest- 
ment portfolio—how.can the Tax Man get the facts and 
information needed for correctly computing gain and loss 
for federal income tax purposes? 


For more than two decades top tax specialists have 
turned to the authoritative pages of SINCLAIR-MURRAY 
CAPITAL CHANGES REPORTS for this kind of data. In its 
three encyclopedic loose leaf Volumes the complete capi- 
tal changes histories of over 12,000 corporations are set 
forth and kept continually up to date through fast, regu- 
lar. loose leaf ‘‘Reports." 

Included in its comprehensive coverage of this field 
are full details on the federal tax aspects of stock rights, 
stock dividends, liquidating distributions, exchanges in 
reorganizations, dividends on preferred stock redemp- 


* Sinclair, Murray & Co., Inc., is a wholly owned 
bsidiary of C ce Clearing House, Inc. 





tions, nontaxable and capital-gains cash dividends, inter- 
est on bonds “traded flat,'’ and the like. 


Then, too, there is everything needed in handling the 
federal tax problems peculiar to taking deductions on 
worthless securities, war casualty losses and recoveries, 
and the dividends received credit for corporate holders 
of certain public utilities stocks. 

Not a statistical service, not a financial advisory serv- 
ice—these fill their own place in reporting financial 
events. SINCLAIR-MURRAY CAPITAL CHANGES REPORTS 
is concerned not with reporting financial events Gs such, 
but is exclusively concerned with reporting instead how 
certain financial events affect the tax picture of the 
security holder. 

Your seaman ce is invited—tfor more details write: 

COMMERCE, CLEARING; HOUSE..INC., 

PUBLISHERS OF TOPICAL LAW REPORTS 


214 N. MICHIGAN Ave. 522 Firtn Ave. 1329 E Street. N. W. 
CHICAGO 1 New York 18 WASHINGTON 4 
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American the official organ of the 
Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Association, 
as well as large membership from the Bar of each state and territory, the Association endeavors to reflect so far 
as possible, the objectives of the organized Bar of the United States. 


There are sixteen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Bar Activities; Corporation, Banking and Business Law; Criminal 
Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and Copyright Law; 
Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Conference. Some issue 
special publications in their respective fields. Membership in the Junior Bar Conference is limited to members of the 
Association under the age of thirty-six, who are automatically enrolled therein upon their election to membership 
in the Association. All members of the Association are eligible for membership in any of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 


Dues are $12.00 a ycar, except for the first two years after an applicant’s admission to the Bar, the dues are 
$3.00 per year, and for three years thereafter $6.00 per year, each of which includes the subscription price of 
the JourNnaAL. There are no additional dues for membership in the following Sections: Bar Activities, Criminal 
Law, Judicial Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. The 
dues for all other Sections are $3.00 a year, with the exception of the Section of Taxation, which are $6.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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President HOWARD L. BARKDULL, Union Commerce Building, Cleveland 14, Ohio 





Officers and Board of Governors 1951-1952 


Chairman, House of Delegates, ROY E. WILLY, Security National Bank Building, Sioux Falls, South Dakota 
Secretary JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 
Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 


Executive Secretary OLIVE G. RICKER, 1140 North Dearborn Street, Chicago 10, Illinois 


Director of Activities EDWARD B. LOVE, 1140 North Dearborn Street, Chicago 10, Illinois 


Ex Officio 3 





. 


First Circuit 
Second Circuit 
Third Circuit 


Fourth Circuit 


Fifth Circuit 


(The President, 
The Chairman of the House of Delegates, 
The Secretary, 
The Treasurer, 


ALLAN H. W. Hiceins, 84 State Street, Boston 
9, Massachusetts 

Cyrm CoLteman, 750 Main Street, Hartford $, 
Connecticut 

Wituiam W. Evans, 129 Market Street, Pater- 
son 1, New Jersey 

WALTER M. BasTIAN, United States District 
Court for the District of Columbia, Wash- 
ington 1, D. C. 

Rosert G. Storey, Republic Bank Building, 
Dallas 1, Texas 


Copy Fow er, Last Retiring President, Citizens Building, Tampa 2, Florida 


Sixth Circuit 
Seventh Circuit 
Eighth Circuit 
Ninth Circuit 


Tenth Circuit 


TAPPAN Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 


DOonaALp A. FINKBEINER, Edison Building, Toledo 
4, Ohio 

ALBERT J. Harno, University of Illinois Law 
School, Urbana, Illinois 

Freperic M. MILLER, Bankers Trust Building, 
Des Moines 9, Iowa 

SIDNEY TEISER, Equitable Building, Portland 
4, Oregon 

Ross L. MALonE, Jr., J. P. White Building, 
Roswell, New Mexico 


Board of Editors, American Bar Association Journal, listed on page 44 


Advisory Board of the Journal 


JOSEPH F. BERRY 
ALBERT E. BLASHFIELD 
CLARENCE M. BOTTS 
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Hartford, Connecticut 
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Washington, D. C. 

New York, New York 

San Francisco, California 
Boston, Massachusetts 
Lincoln, Nebraska 
Montpelier, Vermont 
New York, New York 
Gainesville, Florida 

St. Louis, Missouri 

New Orleans, Louisiana 
Tulsa, Oklahoma 

Tampa, Florida 
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New York, New York 
Chicago, Illinois 
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San Francisco, California 
, Boston, Massachusetts 
Cambridge, Massachusetts 
Urbana, Illinois 
Charleston, West Virginia 
Philadelphia, Pennsylvania 
Seattle, Washington 
Mobile, Alabama 
Billings, Montana 
Raleigh, North Carolina 
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St. Louis, Missouri 
Washington, D. C. 
Marion, South Carolina 
Wichita Falls, Texas 
San Francisco, California 
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Minneapolis, Minnesota 
Denver, Colorado 
Milwaukee, Wisconsin 
Portland, Maine 
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Los Angeles, California 
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Oxford, Mississippi 
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How to reduce 


Hours 


to minutes 





| the old A.L.R. Digest and how you had to track 
down cases through five separate Digests? « Now you can for- 
get that time-consuming operation. In the new, PERMANENT 
A.L.R. DIGEST all the cases in Volumes 1-175 in A.L.R. are 
under only ONE alphabet ...to reduce hours of search to only 
a few minutes. ¢ What’s more, the new A.L.R. DIGEST has 
many other time-saving, trouble-saving features. To name a 
few, references lead you directly to annotations in A.L.R.... 
the old “‘short-line” digest is supplanted by the more valuable 
full paragraph treatment showing the courts’ holdings... cita- 
tions guide you to the wealth of information in American 
Jurisprudence... cross references reveal collateral topics at 
once. * Get the details today about this new PERMANENT 
A.L.R. DIGEST. Simply write either associated publisher. 





The Lawyers Co-operative Publishing Co., Rochester 14, N.Y. 


Bancroft-Whitney Company, San Francisco 1, California 
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Your secretary is two people 
(when you soundwrite with AUDOGRAPH ) 


Lawyers know that it’s important these 
days to squeeze more working time 
out of the working day. And the 
Gray AupocraPH accomplishes just 
that . . . increases office output up to 
30%. 

AupocraPH lets your secretary do 
two jobs. She is free to act as your 
executive assistant. Yet because her 
time is better organized, she can slash 


aU SOGRAPH 


through mountains of paper work. 

And you'll find you'll double your 
own capacity to get things done, too! 
You soundurite case histories, briefs, 
abstracts, any time. (At home if you 
wish, because the compact AUDOGRAPH 
is really portable.) And in many states 
telephone conversations and interviews 
recorded on GRAY AUDOGRAPH are ad- 
missible as evidence. 


AUDOGRAPH sales and service in 180 U.S. cities. See your 
Classified Telephone Directory under “Dictating Machines.” 
Canada: Northern Electric Company, Ltd. Abroad: Westrex 


Corporation (Western Electric Company export affiliate) in 
TRADE MARK “AUDOGRAPH™ REG. U. S. PAT. OFF. 


35 countries. 
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STREET 


AUDOGRAPH’s exclusive features make 
soundwriting a pleasure.To be specific: 
there’s less bother because the disc 
holds a full hour’s dictation. Single- 
lever control means no cumber- 
some adjustments. Monitor light lets 
you see your voice. (Important when 
you're recording telephone conversa- 
tions.) But find out more! Send the 
coupon today. 


Features make it finest 


The Gray Manufacturing Company, Hartford 1, Connecticut 


Send me Booklet O-1 — a case history, showing how AupocRAPH 
saves time and money for a well-known Boston law firm. 
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@ When is a lawyer not a lawyer? 


Lawyers handling income or other federal tax problems who are entitled to 
be recognized as attorneys by the Treasury Department will lose their green 
enrollment cards (Form 24) April 1, 1952, when they become void. The old card 
must then be surrendered to the Treasury Department's Committee on Practice. 
Meanwhile, between January 1 and June 30, 1952, application for renewal card 
must be filed with the Committee on Form 23A which is available at the office 
of the Committee or of any collector of internal revenue, agent in charge or 
special agent in charge. This form is an interrogation as to the lawyer's income 
tax, disciplinary and criminal records, if any. This amendment to Treasury 
Department Circular 230 was filed with the Federal Register November 16, 1951, 
and 31 CFR 10.6 is now so amended in accordance with 5 U.S.C. 261. This is 
said to be done in co-operation with the work of the King Committee. It is rec- 
ommended that lawyers who have any occasion to write to, talk with or appear 
before any agent, agency or bureau of the Treasury Department regarding any 
tax problems of their clients should be sure they have such cards, that they are 
renewed and that such accreditation is known in each instance and recognized. 
Moreover, the desirability of filing official power of attorney, in addition, should 
be considered in each case. 


Lawyers pay more than their fair share of taxes 


George Roberts, Chairman of the Committee on Retirement Benefits for Lawyers, 
will speak before the Conference of Bar Association Presidents in Chicago, 
February 24, regarding his Committee’s American Bar Association bills which 
will be before the Senate Finaace Committee and the House Ways and Means 
Committee in the next Congress. These are H.R. 3456, 4371 and 4373 and the 
proposed Ives amendment to H.R. 4473. The proposal would permit lawyers 
and other self-employed persons and partners to exclude each year up to 10 
per cent, but not to exceed $7,500, of their income from taxation by placing it in 
their own chosen and approved pension fund and paying the future tax on 
it as it is withdrawn for retirement or death benefits. Lawyers and others, who 
neither have social security benefits nor the right to participate in corporate 
pension trusts under Section 165 of the Code, should be afforded equal oppor- 
tunity to save for retirement or for their widows and families after death, whether 
it results in some loss of revenue or not and as a matter of equity. These bills 
were introduced in the last Congress, but did not pass. Whether or not this 
principle is to become law will depend upon the desires expressed to members 
of Congress by their individual constituents. 


How to get a navy law billet 


“The Navy is accepting applications from attorneys who are commissioned 
officers in the Naval Reserve on active duty for transfer to legal billets. It was 
stated that transfer to legal duties will not be effected until applicants complete 
their current period of obligated service.’ So run the articles appearing in the 
October 20 issues of Army-Navy-Air Force Journal and Army-Navy-Air Force 
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Register relating to Navy circular letter No. 174. 

This Association has always kept an active and zealous watch over the 
status of its members in the Armed Forces. 

One of our members now writes, “I would like to call to your attention the 
apparent discrimination against members of our profession as set forth in the 
conditions for transfer to legal service. It seems to me that, if the Navy has need 
for legal officers, they should make immediate assignments of qualified lawyers 
to such duty. I do not think it is fair to require an attorney who holds a com- 
mission in the line, supply corps, or some other division of the Navy to be 
required to serve in that capacity until such time as he will be eligible for 
release to inactive duty before transferring him to legal duties. There is no 
reason in my mind why an additional period of service over and above that 
to which a reserve officer is personally obligated should be imposed upon 
members of our profession as a condition for using them in the line of work 
for which they are prima facie most qualified.” 

What do you think? 


How can bad laws be changed? 


State bar associations which have a program for developing remedial 
legislation in their committees and sections may be interested in a supple- 
mentary program for obtaining favorable legislative consideration of such 
proposals. The Bar Activities Section is much interested in the legislative 
program developing in the Illinois State Bar Association. This may be of special 
interest to those associations which are sponsoring such difficult proposals as 
the American Bar Association plan of judicial selection. An outline of the plan 
is available at Headquarters. 


Who knows what bar work you are doing and have done? 


If you have had success in any field of bar activities lately or in the past, 
American Bar Association Headquarters would like to know about it, so that 
others may have the advantage of understanding your successful plan or 
technique. The interexchange of American, state and local bar association 
materials is now being stepped up by the Standing Committee on Coordination 
of Bar Activities, of which Edward H. Jones, of Des Moines, Iowa, is Chairman. 
Reprints of American Bar Association reports and material are routinely reach- 
ing state and local bar presidents, secretaries and executives who are asked 
to forward them to their own appropriately corresponding committees or 
sections. Each Chairman is asked to report action thereon in duplicate to his 
president and all action reports are being consolidated at the Headquarters. 
Some associations have already reorganized their committees and sections to 
correspond in scope with those of the American Bar Association for this and 
other purposes. Others are working on the problem. State and local association 
material is being combed for items of general interest which are pertinent to 
the work of the American Bar Association sections and committees. 

This is a large operation which is obviously of vital consequence to every 
bar association. Our hope is that everyone concerned will be patient and 
co-operative while the program is in its infancy. Once this is developed to an 
efficient routine, the effectiveness of every effort by every bar association group 
will surely be multiplied a thousandfold. Every suggestion and comment has 
been and will be welcomed. 


Edward B. Love 
Director of Activities, 
American Bar Association 
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Write 
For 
This 
Booklet 





If you want to combine the utmost in speed 
and accuracy in legal research—this 
booklet was written for you. 


It describes a method of research which 
combines simplicity with utility. 


It explains why Shepard's is so depend- 
able that every good law library ana iaw 
office consider it indispensable. 


It shows you how Shepard's will meet 
your requirements—regardless of how ex- 
acting you may be—and the economical 
way in which it is kept up to date. 


Shepard's Citations 
Colorado Springs, Colo. 


Please send me a complimentary copy of “How To Use Shepard's 
Citations’. 


|, a ae eee Sennen EE meso aol 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





Originators of the Slogan: 


"Consult your Agent or 
Broker as you would your 
Doctor or Lawyer"’ 


Tp P. riorily 


For lawyers in the field of 
anti-trust and unfair competition 


Just published 


THE NEW SECOND EDITION 
TRADE REGULATION, 
CASES AND MATERIALS 


by MILTON HANDLER 
Professor of Law, Columbia University 
1004 pages $9.00 
The leading cases in the field of anti-trust and unfair competition, 


extensively annotated—interpretive editorial comments—aon effective 
orientation and review of trade regulation law. 


w = fo the Lawyers 
Drafting Problems 


LEGAL DRAFTING 
By ROBERT N. COOK 


Professor of Law, Western Reserve University 
867 pages $8.00 


Collects the best materials on the technique of legal draftsmanship. 
Covers simple contracts, deeds, restrictions, real estate and building 
contracts, labor agreements, wills, trusts, legislati and administra- 
tive opinions. Policies are discussed, lines of action suggested. Con- 
tains check-off lists and suggestions on grammar and semantics. 
Extensively annotated to cases, treatises and law review articles. 


THE FOUNDATION PRESS, Inc. 
268 Flatbush Avenue Extension 
Brooklyn 1, New York 


























LAW 
OFFICE 
ORGANIZATION 


By Reginald Heber Smith 
of the Boston Bar 


Our fourth reprinting of 
this useful pamphlet 


Price 50 cents 


Copies may be secured 


AMERICAN BAR 
ASSOCIATION 
JOURNAL 
1140 North Dearborn Street 
Chicago 10, Illinois 
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There is no substitute for a good textbook! 





ANDERSON BOOKS 


are planned to save you time 
in your research. 


Here are three of our most recent publications: 


ANTI-TRUST LAWS (Tou/min) 


Author: 
Harry Aubrey Toulmin, Jr. 
of the 
Dayton Bar 


FEDERAL PRACTICE (Ohlinger) 


Author: 
Gustavus Ohlinger 
of the 
Toledo Bar 


LAW OF SURETYSHIP (Stearns) 


Revised by 
James L. Elder 
of the 
Cincinnati Bar 


(i H. ANDERSON Ce: 


524 MAIN STREET, CINCINNATI I, OHIO 


Today, no lawyer, no matter what his specialty or the nature 
of his general practice, will find his client exempt from the 
impact of the anti-trust laws. This monumental seven-volume 
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chure and specimen pages. 
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“‘These specialized record forms 
_ efficiently organize your 
PRODUCTIVE TIME” 


M ly OG YERS 


Logical, practical, easy-to-use rec- 
ord forms act as “headquarters” 
for all data necessary to pian your 
work formaximumreturnsin 1952 














@ Serves as an appointment book. Provides a 
place to record your trial dates, brief dead- 
lines, every future engagement. 


The DAILY LOG fills a long-felt need for a 
concise record system tailored specifically 
for the bar. Over 400 81% x 11 looseleaf 
forms fit any standard three-ring notebook. 
Included are daily pages dated for 1952, 
rosters of business, dockets for litigation 
and probate work, cash receipts and ex- 
pense form, payroll, annual report. 


@ Affords a convenient place to record all 
services and charges connected with your 
clients’ accounts. 


@ Tells you the incompleted business in your 
office at any time. 


Each form was developed and designed 
by a successful practicing attorney. The 
Daily Log will provide you with the basic 
@ Provides you with vital monthly and annual facts necessary for efficient practice erwen 

summaries of fees collected, new business, agement . . . help convert your cases into 

overhead, productive hours, plus many other fees. COMPLETE SET OF FORMS — NO 
cost-analysis figures vital to the efficient BINDER — WITH DAILY PAGES DATED 
management of your practice. SO ONIN: 6 aii Sas are ee eS is oe $6.50 


@ Classifies your work and fees for compara- 
tive earnings in the different branches of 
your practice. 


Postpaid if check accompanies order 
SATISFACTION GUARANTEED 
SAMPLE PAGES ON REQUEST—NO OBLIGATION 





Top quality Fabrihide binder. Three rings, trigger operated, 
one inch capacity, beautifully embossed with your name in gold. 


RING BINDER ONLY — NO FORMS INCLUDED........ $4.00 
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COLWELL PUBLISHING COMPANY 
210 West University Ave., Champaign, Illinois 


[) Send me the DAILY LOG for Lawyers with all forms complete for 1952, without 
binder. Check for $6.50 enclosed. 


[] Send me the DAILY LOG top-quality ring binder to hold above forms, em- 
bossed with my name as shown below. [] Do not emboss my name. . .$4.00 
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MONTGOMERY’S 
FEDERAL TAXES 


¢ Corporations and Partnerships 


— including Excess Profits Tax 
e Estates, Trusts and Gifts 


THIS 34th ANNUAL EDITION is fully 
abreast of the present tax situation. It alerts 
users to the effects of changes made by the 
Revenue Act of 1951, and to developments 
in application of the law arising out of 
recent court decisions. 


Here—in one place—is clear, logically 
presented information and tax counsel, 
so fund tal, « plete, and reliabl 
that MONTGOMERY'S FEDERAL TAXES is 
widely accepted as a standard authority, 
continually c Ited by experts, and 
repeatedly cited in the courts. 











It is used wherever tax problems are dealt 
with, for the unique quality of guidance 
it makes available. Covers intent of law, 
experience with applications, points to 
watch, methods and conditions under 
which transactions may best be effected. 


COMPLETE, DEPENDABLE HELP 
UNDER NEW TAX LAW 


The volumes on Corporations and Partner- 
ships (3,000 pages) include full coverage 
of Excess Profits Tax along with normal, 
surtaxes. They analyze 1951 amendments 
on relief for new or growing corporations 
or those with base period abnormalities, 
removal of inequities in computing “total 
assets,” etc. Discuss pension trusts, reor- 
ganizations, consolidated returns. 

Volume on Estates, Trusts and Gifts 
(1200 pages) helps minimize both estate 
and income taxes, plan (taxwise) disposi- 
tion of estate, draft instruments of trans- 
fer; explains changes in appointment 
powers. 


(_] SUBSCRIPTION COMPLETE (3 vols.) $50 
— or separately: 

OC Corporations and Partnerships (2 vols.) $35 

CO Estates, Trusts and Gifts (7 vol.) ........$15 
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1952 ANNUAL MEETING 
SAN FRANCISCO, CALIFORNIA, SEPTEMBER 15-19, 1952 


The Seventy-Fifth Annual Meeting of the American Bar Association will be held in San Francisco, September 
15 to 19, 1952. Further information with respect to the meeting will be published in the JourNAL from time to time. 


In requesting reservations, please note the necessity of 
remitting the registration fee and of furnishing information 
as to your preference in hotels (first, second and third 
choice), definite arrival date and whether such arrival will 
be during the day or evening, and probable date of de- 
parture. 


Applications for reservations will be accepted only from 
members of the Association and their guests. 

Reservation confirmations will be mailed ap- 
proximately ninety days before the meeting con- 
venes. 


HOTEL RESERVATIONS 
HEADQUARTERS HOTEL — THE PALACE HOTEL 


(Because of extreme shortage of rooms for single occupancy, please arrange to share double room with another whenever possible.) 


HOTEL ACCOMMODATIONS, ALL WITH PRIVATE BATH, 
HAVE BEEN SECURED IN THE FOLLOWING SAN FRANCISCO HOTELS: 


ALEXANDER HAMILTON (631 O’Farrell) 
BELLEVUE (Geary & Taylor) 

BEVERLY PLAZA (Grant Ave. at Bush) 
CALIFORNIAN (450 Taylor) 
CANTERBURY (750 Sutter) 
CHANCELLOR (433 Powell) 

CLIFT (Geary & Taylor) 

COMMODORE (825 Sutter) 

DRAKE WILTSHIRE (Stockton & Sutter) 
EL CORTEZ (550 Geary) 

FAIRMONT (950 Mason) 

FIELDING (Geary & Mason) 


HUNTINGTON (1075 California) 
KING GEORGE (334 Mason) 
MANX (225 Powell) 

MARK HOPKINS (999 California) 
PALACE (Market & New Montgomery) 
PLAZA (Post & Stockton) 

ST. FRANCIS (Powell & Geary) 

SIR FRANCIS DRAKE (450 Powell) 
STEWART (353 Geary) 
STRATFORD (242 Powell) 
SUTTER (191 Sutter) 

WHITCOMB (1231 Market) 


EXPLANATION OF TYPE OF ROOMS 


A single room contains either a single or double bed, to be 
occupied by ONE person. A double room contains a double 
(one) bed, to be occupied by TWO persons. A twin-bed room 
will NOT be assigned for occupancy by one person. A parlor 
suite consists of sitting-room and communicating bedroom con- 
taining double or twin beds. Additional bedrooms may be had 
in connection with the sitting-room. 

To avoid unnecessary correspondence, members are requested 
to be specific in making requests for reservation, stating HOTEL 
(FIRST, SECOND AND THIRD CHOICE); number and type 


of room or rooms required; names and addresses of all persons 
who will occupy same; definite arrival date and whether such 
arrival will be during the day or evening; and probable date 
of departure. 

Members who expect to arrive on early morning trains can 
avoid inconvenience of waiting for rooms by having reservations 
made for preceding evening and by paying for one additional 
day. Rooms reserved for morning arrival cannot be made avail- 
able before midafternoon, unless voluntarily vacated by last 
occupant. 


REGISTRATION FEE 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS SHOULD BE ACCOMPANIED BY 
PAYMENT OF THE REGISTRATION FEE IN THE AMOUNT OF $5.00 FOR EACH MEMBER. The 
Board of Governors solicits the cooperation of the members of the Association in thus facilitating the handling 
of the registration fee and in partially defraying the increasing expense of the Annual Meeting. In the event that 
it becomes necessary to cancel a hotel reservation, the registration fee will be refunded, PROVIDED NOTICE 
OF CANCELLATION IS RECEIVED AT CHICAGO HEADQUARTERS NOT LATER THAN AUGUST 
25, 1952. ALL UNASSIGNED SPACE WILL BE RELEASED TO THE RESPECTIVE SAN FRANCISCO 
HOTELS, BY THE ASSOCIATION, ON AUGUST 25, 1952, AFTER WHICH DATE RESERVATIONS MAY 
BE MADE, BY INDIVIDUAL MEMBERS, WITH HOTELS DIRECTLY. 








REQUESTS FOR RESERVATIONS, TOGETHER WITH $5.00 
REGISTRATION FEE FOR EACH MEMBER FOR WHOM RESER. 
VATION IS REQUESTED, SHOULD BE ADDRESSED TO THE 
RESERVATION DEPARTMENT, AMERICAN BAR ASSOCIATION, 
1140 North Dearborn St., Chicago 10, Illinois. 
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Justice and TV: 





Some Thoughts on Congressional Investigations 


by William T. Gossett - General Counsel of the Ford Motor Company 


® The Kefauver investigation of organized crime awakened the country overnight to 
a menace that may be a greater threat to our national welfare than all the Kremlin's 


atom-bombs and Mr. Vishinsky’s speeches. Public interest in the investigations was 
heightened by the broadcasts of the hearings over TV, by which the average citizen 
was able to see and hear many of the alleged overlords of crime in his own living 


room. The “box-office” success of Senator Kefauver led many to predict a new golden 


era of public participation in the affairs of government. Mr. Gossett throws some cold 


water on the enthusiasm of those who urge the broadcasting of many such proceedings 


in this article taken from an address delivered before the International Association of 
Industrial Accident Boards and Commissions at Dearborn, Michigan, on October 1. 





= One evening early last spring I 
arrived home after working rather 
late at the office. Instead of finding 
my family finishing dinner as I had 
expected, I found them gathered 
around the television set. They were 
listening avidly to the proceedings of 
the Kefauver Committee and I must 
admit that I promptly joined them. 
We all had a very belated dinner! 

Few of us will soon forget the taut 
drama of the Kefauver hearings. 
They set many Americans to ponder- 
ing anew on the role of television in 
modern affairs. Certainly we are 
only beginning to realize its vast 
educational potential. 

Many of you will recall that Ford 
Motor Company, challenged by the 
possibilities in this area, sponsored 
the first television coverage of the 
General Assembly of the United Na- 
tions at Lake Success more than two 
years ago. More recently some of you 
undoubtedly were as absorbed as I 
was in the proceedings of the Japa- 
nese Peace Conference in San Fran- 


cisco. As a citizen, I feel that the tel- 
evising of such events is enriching 
and is a forward step toward the 
making of a more mature and re- 
sponsible nation. 

Why, then, I asked myself, should 
I have a shudder of repugnance, a 
feeling of violated standards even as 
I sat engrossed by the Kefauver pro- 
ceedings? The United Nations on 
television did not jar my instincts as 
a lawyer. The Kefauver Committee 
over the same micro-wave lengths 
rubbed them raw. What was the 
essential difference between televis- 
ing the United Nations, on the one 
hand, and broadcasting the Kefauv- 
er Committee’s parade of notorious 
characters, on the other? 

The matter perhaps has aroused 
your interest as well as mine. I have 
observed that the question continues 
to be seriously debated by the public 
at large as well as by lawyers every- 
where. It seems to me, moreover, 
that two of the basic pillars of our 
society—the proper administration of 


justice and the dignity of the in- 
dividual—are at issue. 


Subject Has 
Many Ramifications 
I fully recognize that the subject 
has many ramifications upon which 
there is not room to comment. These 
include such important questions as 
freedom of the press; commercial 
television sponsorship of govern- 
mental proceedings; the extension of 
television to all congressional com- 
mittees and to Congress itself; the 
potential misuse of video coverage 
of official state business to further 
political aspirations; and the pur- 
pose and authority of congressional 
committees without reference to tele- 
vision. 

With these limitations on the dis- 
cussion, let me begin by admitting 
that the public generally liked the 





1. One argument frequently advanced for broad- 
casting and televising governmental and judicial 
proceedings is that since the press is usually ac- 
corded an opportunity to cover and report on them, 
radio and television should be given equivalent 
access to the news. See e.g., Charnley, “Should 
Courtroom Proceedings Be Broadcast’, 11 J. Fed. 
Communications B. Assn., 64-72. 

Economic problems with respect to commercial 
sponsorship of programs televising governmental 
hearings are touched on by Gould, of the New 
York Times, in an article of March 23, 1951, and 
the final report of the Kefauver Committee con- 
tained specific recommendations on the details of 
commercial sponsorship. New York Times, Sept. 1, 
1951. 

The Universit’ of Chicago Law Review (Volume 
18, pages 421-661) recently devoted an entire issue 
to a symposium on congressional investigations and 
committees of inquiry—their origin and history, 
powers, functions and various proposals for im- 
proving their procedures. 
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televising of the Kefauver Comunit- 
tee hearings. This stems in part from 
the traditional desire and right of 
the American people to know what 
their Government is doing. Morbid 
curiosity and sensationalism un- 
doubtedly also made a large contri- 
bution to the success of this startling 
innovation. But whatever the reason, 
there is little doubt that the wide- 
spread public acceptance of the tele- 
casts has provided a powerful im- 
petus to demands for television cov- 
erage of all sorts of official business. 
Indeed, it has been suggested that 
television might properly be ex- 
tended into our courtrooms. 

Consider, for example, the recent 
statement of Margaret Webster, 
noted theatrical producer. As quoted 
in the New York Times, Miss Web- 
ster said she thought that televising, 
if it could be done without disturb- 
ing courtroom procedures, would be 
beneficial. 

“I believe”, she said, “that the 
American public, when it is directly 
confronted with it, has the capacity 
for recognizing the ‘ring of truth’.’”? 

Miss Webster appears to assume 
an inherent right on the part of the 
public to try a case in their living 
rooms. 

Although most lawyers have con- 
demned the suggestion (and many 
bar associations already are on rec- 
ord in this respect), some have sup- 
ported it. Rudolph Halley, who as 
counsel for the Kefauver Committee 
became well-known almost over- 
night, is one of these. He not only 
supports the televising of the com- 
mittee’s activities but argues that, 
since the press coverage of some 
criminal trials is of such a nature 
that “the circus is on”, the best way 
to get the full scene before the pub- 
lic is to let in the video cameras.® 


Scope of Human Curiosity 

Must Be Limited 

I respect Mr. Halley’s views, but 
here he seems to be saying that as 
long as a criminal trial is going to 
have a hippodrome quality anyway, 
there should be no objection to en- 
larging the tent. As valuable as 
human curiosity has been in the 
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progress of mankind, | think its 
scope must nevertheless be limited 
where judicial issues are concerned. 

The following excerpt from the 
final report of the Kefauver Com- 
mittee summarizes cogently this pole 
of debate:# 


The public has a right to be in- 
formed of the activities of its Govern- 
ment and it is entitled to have access 
to public hearings of congressional 
committees. The witnesses appearing 
before the committee also have rights 
that must be respected, but a witness 
does not have any inherent right to 
interfere with the rights of the public 
in this regard. 

On the other hand appears the 
clear opposing statement of Whitney 
North Seymour as President of The 
Association of the Bar of the City of 
New York: 


All good citizens will support the 
ultimate objectives of the Kefauver 
Committee in thoroughly investigat- 
ing organized crime and its political 
ramifications. . . Serious consideration 
should be given to the recommenda- 
tions of the Association of the Bar, 
now before Congress, as to procedures 
to be followed by such Committee so 
that the civil rights of individuals ex- 
amined will be protected within the 
spirit of our constitutional guarantees 
of due process. Among the recom- 
mendations of the Association are that 
no photographs, moving pictures, tele- 
vision or radio broadcasting of the 
proceedings before such Committee 
shall be permitted while any witness 
is testifying. Even those who have 
been fascinated by watching these pro- 
ceedings on television or listening to 
them on the radio must have been 
concerned whether this is the best way 
to obtain correct and full answers 
from witnesses, with proper regard to 
their rights. The character of the wit- 
ness does not affect the principle. 


Thus, a direct connection between 
the Kefauver Committee hearings 
and the judicial process is suggested. 
The points of similarity, the points 
of difference, and the principal rea- 
sons therefor are what I would like 
to comment on today. 

The primary purpose of congres- 
sional investigating committees is to 
seek out facts that will lead to the 
framing of wise legislation. Courts, 
on the other hand, are not concerned 
with the initiation of legislation; 
they are charged with applying the 
law and administering justice. Their 


concern is that, as between private 
parties, their respective rights are 
equitably adjusted, and in criminal 
cases, that justice is done as between 
the state and the accused. 


Traditionally, our trials are held 
in public, and we are all so familiar 
with the concept of public trials that 
perhaps no one would question the 
right of an accused to have the pub- 
lic present at his trial. This is 
established by the Bill of Rights and 
is set forth as well in the laws of the 
various states.5 


In deference to this well-estab- 
lished principle, at most trials the 
public generally is welcome. It has 
been argued from this that the pub- 
lic has a right to attend all trials. 
Carrying this argument to its logical 
conclusion, the traditional court- 
room is much too small for the more 
lurid and attention-provoking trials. 
Therefore, judges should, in the 
public interest, demand that there 
be available for such trials an audi- 
torium or coliseum so that the 
maximum number of people might 
attend.® 


Right of Public Trial 

Belongs to Litigant, Not Public 

The argument overlooks, however, 
a basic principle of our law. Former 
Federal Judge Samuel Rifkind, of 
New York, recently pointed out that 
it is the rights of the litigant which 
are paramount; that is, it is the right 
of the litigant to a public trial which 
makes trials public, not the right 
of the public at large to attend. 
Judge Rifkind denies the right of 





2. As reported in the New York Times, June 19, 
1951. 

3. As reported in the New York Times, June 19, 
1951. 

4. As reported in the New York Times, Sept. 1 
1951. 

5. The Sixth Amendment to the United States 
Constitution provides with respect to federal pros- 
ecutions that, among other things, ‘the accused 
shall enjoy the right to a speedy and public trial’’. 
The New York statute and that of Michigan and of 
other states direct that, subject to certain excep- 
tions, all court sittings ‘‘shall be public’’ and that 
every citizen ‘‘may freely attend the same’’. Mich. 
Stats. Ann. §27.464 (1938); Cahill'’s N. Y. Consol. 
Laws, ch. 31, §4 (1930); Wis. Stats. §256.14 (1935). 

6. According to Charnley, supra, footnote 1, a 
Minnesota judge in a recent murder trial permitted 
installation of a public address system throughout 
the courthouse, and its extension to a 600-seat 
theater across the street to serve the overflow 
crewd (page 67). 
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the public to peek over the shoul- 
ders of its elected or appointed of- 
ficials, although it has a right to 
know what they are doing.” 

And so it is for the benefit of the 
accused and not of society that trials 
are held in public. 

This concept is firmly grounded 
in our law; and the purpose has 
always been the same: to protect 
defendants against overt miscarriage 
of justice by providing them with 
the protection of the public pres- 
ence, particularly that of their 
family and friends. The rule reflects 
a civilized repugnance to Star Cham- 
ber proceedings. It reflects man’s 
ancient fear of secret persecution 
and unbridled 
authority.§ 


his suspicion of 


Public Has No Absolute Right 

To Attend Trials 

But it has never been the rule that 
the public at large has an absolute 
right to be present during the trial. 
Indeed, quite the opposite is the 
case. The courts always have exer- 
cised discretion in limiting public 
attendance.® 

Until television came along, then, 
we generally recognized the right of 
the individual to have the protec- 
tion of the public presence while at 
the same time not being made the 
object of idle curiosity and public 
scorn. An accused man is presumed 
innocent until proved guilty and 
his right to privacy has always been 
considered stronger than the right 
of the public to be entertained or 
even instructed. The inevitable in- 
jury to the defendant of being ac- 
cused and tried far outweighs any 
public benefit which might ensue 
from enlarging the customary au- 
dience. 

It is not unlikely that there will be 
trials which may appear to the pub- 
lic or the broadcasting companies 
to demand the presence of television 
cameras. Should the courts generally 
yield to such a demand, the possible 
injurious consequences to the admin- 
istration of justice are manifold. 
Something other than justice could 
readily take hold of the imaginations 
of witnesses, lawyers, jurors and even 
judges should a television camera be 


introduced into a court of law.1° 

The participants in the judicial 
process should have the single- 
minded purpose of arriving at jus- 
tice. Justice is best administered in 
an atmosphere of objectivity and 
sober responsibility, and so courts 
traditionally have ruled out diver- 
sions, distractions and all things 
which might convert a trial into a 
carnival. For this reason even ordin- 
ary newspaper cameras are banned 
in many courtrooms.!! 

Obviously, television is diversion 
and distraction on a grand scale. | 
am not satisfied with the argument 
that very shortly technological im- 
provements will eliminate the need 
for special lighting and still the loud 
whir of the camera. These are the 
lesser distractions. The knowledge 
that an invisible audience of thou- 
sands or perhaps millions is viewing 
every move would be the greatest 
distraction. It should be manifest 
that the shattering prospect of hav- 
ing to testify and face searching 
cross-examination before a huge un- 
seen audience is not calculated to 
produce reliable testimony from the 
witnesses—either for the state or the 
defense.}? 


Televising Courtroom Procedures 
Will Not Be Deterrent to Crime 


It has been suggested that an impor- 
tant beneficial effect derived from 
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William T. Gossett has been with the 
Ford-Motor Company since 1947. A native 


of Texas, he practiced law in New York 
City from 1929 to 1945, working mostly in 
the fields of corporate finance and anti- 
trust law. He was general counsel of Ben- 
dix Aviation Corporation from 1945 to 
1947. 

televising such stimulati¥¥ events as 
major trials is that it would act as 
a deterrent to crime. But this is an 
ancient, discarded dogma which, I 
think, should not be revived. The 
same deterrent effect was sought 
when criminals were put in pillories 
in the public square, when witches 
were burned on windy hills, and 
when felons had their ears and noses 
cut off. I am told that in the inner 








7. As reported in the New York Times, June 19, 
1951. 


8. A classic statement of the reason why trials 
are held in public was given by Judge Cooley in 
his work on Constitutional Limitations (Volume |, 
8th ed., 1927) at page 647: 

The requirement of a public trial is for the 
benefit of the accused; that the public may see 
he is fairly dealt with, and not unjustly con- 
demned, and that the presence of interested 
spectators may keep his triers keenly alive to a 
sense of their responsibility and to the impor- 
tance of their functions; and the requirement is 
fairly observed if, without partiality or favor- 
itism, a reasonable proportion of the public is 
suffered to attend, notwithstanding that those 
persons whose presence could be of no service to 
the accused, and who would be drawn hither by 
a prurient curiosity, are excluded altogether. 

9. Specific statutory authority to limit public at- 
tendance at trials involving scandal or immorality 
is granted in Michigan, New York and elsewhere. 
See Mich. Stats. Ann. §27.465 (1937); Cahill’s N. Y. 
Consol. Laws, ch. 31, §4 (1930); Wis. Stats. §256.14 
(1935). The power of courts to exclude portions of 
the public during criminal trials is discussed in 
156 A.L.R. 265-297, annotating Tanksley v. United 
States, 145 F. (2d) 58 (9th Cir. 1944). 


10. Charnley, supra, footnote 1, reports that the 
same judge who permitted the piping of proceed 





ings to a theater across the street, later permitted 
the televising of one day's session in a subsequent 
criminal trial—the day on which the accused was 
on the stand {page 68). According to Charnley, 
this provoked editorial ‘criticism and the appoint- 
ment of a Minnesota Bar Association investigative 
committee to look into the matter. Charnley, in his 
article, cites several recent instances of the broad- 
casting, by tape recording or ‘‘live’’ broadcast, the 
proceedings at criminal trials. This has resulted in 
some state legislation directed specifically against 
the practice (page 69). 

11. The Court Rules in the First and Second De- 
partments in. New York State, adopted April 20, 
1938, ban the taking of pictures or broadcasting 
proceedings during court sessions or at recess. See 
also Ex Parte Sturm, 151 Md. 690, 136 Atl. 312 
(1927), where the Court adjudged newspapermen in 
contempt for surreptitiously taking pictures in court 
during a criminal trial in violation of a court order. 
The American Bar Association is firmly on record 
as opposing courtroom photographs and the broad- 
casting of judicial proceedings. Canon 35, A. B. A. 
Canons of Judicial Ethics. 

12. This was one of the reasons against broad- 
casting courtroom proceedings given in. Opinion 
No. 212 (1941) of the American Bar Association's 
Committee on Professional Ethics, quoting from an 
opinion rendered by the Ethics Committee of the 
State Bar of Michigan and of the Detroit Bar Asso- 
ciation in January, 1937. 
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provinces of China to this day the 
heads of convicted bandits are still 
mounted on poles at the outskirts of 
towns so that their fellow men may 
observe and thereby profit from, the 
example. 

I mention this argument because 
it is the principal rationale behind 
the current vogue of broadcasting 
the proceedings in certain minor 
local courts. Presumably the purpose 
of broadcasting traffic court proceed- 
ings, for example, is to develop in 
the public an awareness of the wis- 
dom of obeying traffic regulations. 
But the opportunity that such 
broadcasts offer the various partici- 
pants for overplaying their roles is 
obvious; and even in this minor in- 
stance I think it is fair to ask again: 
Does this method help or hinder 
justice? Does this method unneces- 
sarily abridge the rights of defend- 
ants, and subject them to untoward 
indignity? 

I have discussed television in re- 
lation to courtroom proceedings be- 
cause it seems to me that if the use 
of television is to be justified in con- 
nection with congressional investiga- 
tions like those of the Kefauver 
Committee, we would be well ad- 
vised first to justify it with respect to 
proceedings in courts of law. This 
is so because, in court, the defendant 
is provided with all the safeguards 
that a carefully constructed system is 
able to provide: his right to be in- 
formed in advance of the nature of 
the charges against him; his right to 
be confronted with the witnesses 
against him and to subject them to 
cross-examination; his right to com- 
pulsory process for obtaining wit- 
nesses in his favor; his right to be 
represented by counsel; and _ his 
right to testify then and there in his 
own defense.18 


Let us now look at the proceed- 
ings of congressional investigative 
committees. Their investigations ad- 
mittedly are not judicial in nature; 
their purpose is to explore but not 
to judge except as to whether legis- 
lation should be drawn. Historically, 
their functions have been, first, to 
seek information that will enable 
Congress to legislate wisely; and 
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second, to determine whether execu- 
tive and administrative agencies are 
properly performing their functions 
with respect to the enforcement of 
law or the expenditure of public 
funds.14 

Certainly no one would deny the 
power of Congress to investigate. 
Indeed, congressional investigations 
are among the most important of 
legislative functions. When, how- 
ever, congressional investigations as- 
sume the aspect of an individual 
trial, without the traditional safe- 
guards of regular court proceedings, 
then the question becomes one of 
how to preserve the constitutional 
rights of citizens without impairing 
the functions of Congress. The ques- 
tion is not the objectives of congres- 
sional committees. The question is 
one of method and scope. 

Consider, for example, congres- 


sional investigations into such mat- 


ters as the St. Lawrence Waterway or 
Economic Aid to Europe. These in- 
vestigations, just as those of the 
Kefauver Committee, require the 
attendancc of informed witnesses, 
and the publi- interest is very much 
at stake. Holding such investigations 
in public can hardly be open to 
question, and I suppose that few 
would object to televising their pro- 
ceedings. This is so because there is 
little likelihood that any witness 
would be called to testify because of 
the reprehensible character of his 
personal views or behavior. And 
there is little chance that in giving 
evidence any witness would impugn 
the good name of a third party. 

It is when congressional investiga- 
tions seek to inquire into questions 
of personal wrongdoing, as distin- 
guished from the impersonal ques- 
tions of broad public policy, that the 
fundamental rights of individuals 
seem most likely to be infringed and 
therefore need the greatest protec- 
tion. 


Code of Procedures 

Would Not Solve Basic Problem 

It has been suggested that a forward 
step in this direction would be the 
adoption of a code of procedures 
for the guidance of congressional 
committees, governing the conduct 


of hearings and treatment of wit- 
nesses to assure a fair hearing. The 
Association of the Bar of the City of 
New York has advocated establish- 
ing such a code. I agree that estab- 
lishment of improved procedures 
would help considerably; but the 
basic problem presented by televi- 
sion still would remain unsolved. As 
we have seen, even in courtrooms, 
where witnesses are afforded a maxi- 
mum of protection, individual rights 
would be seriously impaired by tele- 
vision. 

As we all know, in the exercise of 
its function, the Kefauver Commit- 
tee, following the usual practice of 
congressional investigative commit- 
tees, brought before it numerous 
persons not charged with specific 
crime but who were believed to be 
engaged in wrongful conduct. It was 
sought to elicit from them facts 
which would provide the basis for 
federal legislation. But these facts 
were also such as might tend to in- 
criminate them in state courts and 
render them subject to prosecution. 

It has been urged, however, that 
television of congressional committee 
hearings would tend to improve 
their procedures, and that personal 
rights of witnesses are subordinate 
to the public interest. In support of 
these propositions, James Lawrence 
Fly, formerly Federal Communica- 
tions Commissioner, has said:15 

Unfairness in the procedure of 
hearings is in the control of the hear- 
ing officers. Improvements in fairness 
and in decorum are long overdue. TV 
can hardly impede, and may even ac- 
celerate, the move toward fair treat- 
ment. 


(Continued on page 84) 





13. The Sixth Amendment to the Federal Consti- 
tution reads in its entirety as follows: 
In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by 
an impartial jury of the State and district where- 
in the crime shall have been committed, which 
district shall have been previously ascertained by 
law, and to be informed of the nature dnd cause 
of the accusation; to be confronted with the 
witnesses against him; to have compulsory proc- 
esses for obtaining witnesses in his favor, and 
to have the assistance of counsel for his defense. 
14. A third function of more dubious validity is 
sometimes mentioned: that of disseminating infor- 
mation and attempting to influence public opinion. 
See, for example, Carr, ‘‘The Un-American Activi- 
ties Committee’, 18 U. of Chi. L. Rev., 598, 599 
(1950). 
15. Quoted from Mr. Fly's memorandum to the 
American Civil Liberties Union dated March 26, 
1951. 
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Administrative Law: 


Some Observations on Separation of Powers 


by Charles H. Kinnane + Professor of Law at De Paul University (Chicago) 


® Professor Kinnane has written this provocative article to “bury the hoary old myth” 


that blending legislative and judicial functions in one administrative agency is a 


violation of the doctrine of separation of powers. His argument is that the purpose 


of the separation of powers in our constitutions—state and national—is to preserve 
liberty and that, since the administrative agencies are creatures of the legislature, 
and are subject to its will, there is no danger of destroying liberty when administrative 
agencies are set up to carry out what the legislature itself might do. Professor 
Kinnane is probably right in saying that he has not succeeded in burying the con- 
troversy about administrative agencies, but his article should serve to stimulate the 
minds of lawyers who have long been concerned with the problem. 





# One of the hardiest doctrines, 
with perhaps a minimum of reason 
for longevity, that is known in our 
law is that which runs to the effect 
that the blending of governmental 
powers as in modern administrative 
agencies is violative of the theory of 
separation of powers. A worse, and 
less excusable, version is that such 
blending of powers is a direct threat 
to liberty and so an offense to the 
salutary principle which the theory 
is designed to serve. 

It is conceded that nothing is sup- 
posed to be more fundamental to 
our political theory, or to the govern- 
mental structures provided in our 
federal and state constitutions, than 
the idea that, in the interest of free- 
dom and liberty, the powers of gov- 
ernment must be, and supposedly 
are, separated and are to be kept 
separated. Furthermore, whether this 
idea is only implicit as in the Federal 
Constitution, or explicit as in some 
of the state constitutions, is entirely 


immaterial, for positive provisions 
for the separation of powers must be 
given proper effect, regardless of 
whether or not the constitutions also 
state the theory behind such pro- 
visions. 

But there has been, and still ap- 
pears to be, altogether too much of 
misconception of what the “proper 
effect” of such provisions is—and 
this is so in spite of repeated state- 
ments by supreme courts all over the 
country as to the proper application 
of the theory in the field of adminis- 
trative law. Writers other than courts 
have also expounded the theory and 
its proper application. Indeed, one 
must feel himself guilty of almost 
unpardonable presumption in add- 
ing to the writing on the subject— 
except for one thing. The hoary old 
myth lives on. And it is badly in 
need of killing. One feels compelled 
to try to bury it. 

The typical situation in regard to 
provisions for the separation of 


powers is illustrated by the Constitu- 
tion of the United States, although 
there are numerous variants in the 
constitutions of the states. The Fed- 
eral Constitution provides in Article 
I that, in effect, all legislative powers 
of the government shall be vested in 
the Congress; Article II provides 
that the executive power shall be 
vested in a President; and Article III 
provides, in effect, that the judicial 
power of the United States shall be 
vested in one Supreme Court and in 
unspecified inferior courts—but in 
courts nevertheless. These provisions 
are supported by various others de- 
signed to ensure the independence of 
each of the three governmental 
branches, as by provisions for fixed 
terms for members of Congress, and 
for the President, and especially in 
the case of judges by provisions per- 
mitting life tenure, and in other 
ways as by prohibiting reductions 
in compensation while in office. 


Separation of Powers Is Imperfect— 
But That Is Irrevelant 

It is entirely irrelevant to our present 
point that the separation is not per- 
fectly complete, in that one of the 
legislative houses may exercise ad- 
judicative power in impeachment 
cases, or in that the President partici- 
pates in legislation, or in that the 
Senate participates in administra- 
tion by approving treaties and ap- 
pointments to public office. Yet, it 
is not completely without signifi- 
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cance that even at the top levels 
of government the Founding Fathers 
found it convenient, if not neces- 
sary, to permit some blending of 
functions. A tentative inference is 
that separation is not per se sacro- 
sanct. 

But what is sacrosanct? The Fed- 
eral Constitution does not state a 
reason for having a system of separa- 
tion of powers. However, the Pre- 
amble does state that one of the pur- 
poses of the Federal Government is 
the securing of the blessings of liber- 
ty and it is with the matter of liberty 
that we are especially concerned. It 
is not difficult to connect liberty and 
the separation of powers, for politi- 
cal philosophers, whose writings 
greatly influenced the Founding 
Fathers, have stated a connection 
between liberty and separation of 
powers in very explicit terms. One 
of these was Montesquieu who, in 
his The Spirit of Laws, written in 
the eighteenth century, is regarded 
as having given a classic statement of 
the matter. 

Montesquieu’s ideas may be sum- 
marized in pertinent part as follows: 
Liberty is threatened when one 
branch of the government acquires 
more than one of the powers of gov- 
ernment and all the more so when it 
acquires all three of the powers; so 
that in order to have liberty it is 
necessary that law be made by a legis- 
lative body, but administered by a 
separate executive, and applied by 
an independent judiciary.!’ With 
these general ideas we have no 
quarrel.? 

Nevertheless, they need not be 
taken as gospel; and it may not de- 
tain us too long to show why; and it 
may help to direct our thinking as 
to what is important in the matter, 
if we do know why. Separation of 
powers is only a means to an end. It 
is not a sacred end in itself. The 
important, the sacred thing, is liber- 
ty. Separation of powers is a means 
of providing checks and _ balances, 
but by no means the only device 
available. The ancient Romans pro- 
vided checks and balances by divid- 
ing power among different classes of 
the population. And although Mon- 
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tesquieu is supposed to have found 
in England the basis for his doctrine 
of separation of powers, a modern 
English writer has said with more 
than moderate vigor that the doc- 
trine was conceived in error, had 
several bastard offspring of its own, 
and itself has been killed and 
buried on numerous occasions. (Still, 
as the present writer has pointed 
out above, it lives on.) More par- 
ticularly this same Englishman has 
pointed out that, far from having 
separation of powers in England, 
there has been close functioning and 
almost fusion of the legislative and 
executive branches in his country; 
and that the essence of the English 
Constitution lies in a dismissible 
administration rather than in sepa- 
ration of powers.’ In short, the checks 
are imposable directly by the people 
themselves in dismissing an unsatis- 
factory government. 


Nor in the United States have we 
by any means either confined our- 
selves to or adhered to the Montes- 
quieu device. We have not confined 
ourselves to it but instead have used 
an additional means in the system of 
dual state and federal governments, 
under which neither government has 
the whole of sovereign power and un- 
der which either government checks 
the other. We have not adhered to 
the theory, as is well illustrated by 
our doctrine of judicial supremacy 
under which, happily for liberty, 
the weakest branch, the judiciary, 
can check the potentially dangerous 
executive and legislative branches. 
And, in addition to all these, we 
have the one which England alone 
finds sufficient in itself, namely the 
power to dismiss both legislature and 
executive upon the expiration of 
relatively short terms. 


The Important Thing Is Freedom— 

Not Separation of Powers 

Without laboring the point, then, 
let it be noted that it is not enough 
to quote Montesquieu or to cite his 
version of separation of powers. For 
the important thing is freedom. And, 
cessat ratione, cessat theory (if one 
may be permitted so to scramble Latin 
and English); so that when the impli- 


cations of separation of powers are 
pushed to the point where they have 
nothing to do with the protection of 
freedom, it should be recognized that 
those implications have been pushed 
too far. 

Certainly the courts have not ele- 
vated the political and legal incanta- 
tion of separation of powers to the 
dignity of a rational and universal 
principle. Decision after decision, 
including many by the Supreme 
Court of the United States, has 
approved or tolerated the delegation 
of legislative powers and the vesting 
of adjudicative powers in adminis- 
trative bodies. The matter is so 
familiar that it would be the grossest 
waste of time to undertake to cite 
cases. 

But, oddly enough, the views of 
the supreme interpreters of the con- 
stitutions seem still to carry no suffi- 
cient conviction to some of their 
professional brethren, not excluding 
even some who themselves wear the 
judge’s robe.* 

So, let us sharpen the issue. Let us 
assume that the Supreme Court it- 
self may have been too complaisant. 
Let us penetrate to the reason of the 
thing and ask whether or not a more 
strict application of the constitu- 
tional provisions for separation of 
powers is not necessary for the pro- 
tection of our liberties. 

Before passing to the answer to 
that question, let us eliminate some 
things that at times seem as badly 
in need of elimination as the doc- 
trine under consideration itself seems 





1. Montesquieu, The Spirit of Laws, translated 
by Nugent (two volumes in one) (1949), particularly 
Book Il, pages 149 and following and especially 
pages 150-152. In passing it might be noticed that 
Montesquieu listed the powers as being legislotive 
and two kinds of éxecutive, but one of the execu- 
tive powers as defined by him is equivalent to the 
judicial power—see page 151. 

2. This is not to say that one could not or should 
not quarrel with Montesquieu's idea of liberty, for, 
as he defined it, it is in effect nothing more than 
the privilege of doing what the law permits, how- 
ever outrageous that law may be in its restrictions 
on natural and inalienable rights, provided that 
the law is promulgated by a government where 
powers are separated. The American idea of liberty 
is, of course, much more comprehensive than that 
of Montesquieu. 

3. See Griffith, ‘‘The Constitutional Significance 
of Delegated Legislation in England’, 48 Mich. L. 
Rev. 1079, particularly page 1085 (1950). 

4. See for a recent instance of dire, but vague, 
foreboding, the article by Rossman, “The Spirit of 
Laws: The Doctrine of Separation of Powers'’, in 
35 A.B.A.J. 93; February, 1949. 
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in need of burial. 

Much writing that is either dev- 
ilishly clever or inexcusably foggy 
has been done to confuse the issue. 
One with a sincere interest in the 
matter has to be alert to analyze 
writings which appear over even re- 
spectable names. Tying in a con- 
demnation of the administrative 
process with a criticism of the law 
which administrators are charged to 
implement is not an unknown device; 
although of course the grievance is 
against the law rather than the de- 
vice of delegating rule-making or 
adjudicative power for carrying it 
out. Commendation of “rugged in- 
dividnalism” and condemnation of 
“socialism” is also tied in at times 
with criticism of the administrative 
technique in government and the 
more or less implicit impression is 
given that the country is going to 
the socialistic dogs because of delega- 
tions of combinations of powers to 
administrators; when of course it is 
precisely at the legislative level that 
the dogs are turned loose, if at all. 
Inveighing against the “growth of 
bureaucracy” is another practice that 
has to be watched for and detected 
at times, for it is the legislatures 
which pass such laws, and such laws 
would be just as offensive to the 
critics if the legislatures had them- 
selves exercised every scrap of rule- 
making power and had delegated 
nothing to the “bureaucrats” but 
an ordinary policeman’s law-enforce- 
ment work. 

In short, a complaint about what 
is believed to be the “unwisdom” or 
impolicy of particular legislation is 
too often translated into a complaint 
that separation of powers is being 
violated. 

And of course, literally speaking, 
it is. It is, whenever such a law is 
turned over to administrators with 
a mandate or authority to supple- 
ment it by rule-making and to in- 
terpret and apply it by adjudicative 
processes—litérally speaking. And 


possibly it is this element of literal- 
ness that induces the criticism in the 
first place and gives it at least a 
superficial appeal both to the writer 
and to the reader who do not pause 


to analyze the problem and detect 
the superficiality. 


Separation of Powers 
Is Only Means to an End 


To resume the main argument, let 
us notice then that the political 
theory of separation of powers is 
not sanctified in itself, but on the 
contrary that it is only one of several 
means to an end—and the matter can 
be put in that way even by one who 
has the greatest respect and rever- 
ence for the end itself. That end is 
freedom, liberty, and to make it more 
specific, all privileges, rights, pow- 
ers and immunities of whatever kind 
which are protected by our constitu- 
tions, either directly, or by consti- 
tutionally provided governmental 
structures and devices that can be 
utilized for their effective exercise 
and enjoyment. 

With that end in mind, let us re- 
state the question: Is a more strict 
application of the constitutional 
provisions for separation of powers 
—more strict even than the Supreme 
Court has insisted upon—necessary 
for the preservation of our freedoms? 

In passing let us reject all argu- 
ments of convenience and even of 
necessity in being able to get the 
work of government done by allow- 
ing the legislature in effect to multi- 
ply itself by creating as many sub- 
legislatures, in the form of rule- 
making administrative agencies, as 
may be felt to be desirable, and in 
effect spread the adjudicative chore 
to new tribunals by adding as many 
administrative adjudicators to the 
existing body of judicial adjudica- 
tors as is felt to be necessary.® 

Or, to put the matter in another 
way, let us join the school of consti- 
tutional interpretation which holds, 
the strictest of all, that the Constitu- 
tion is a fixed and rigid thing and 
that nothing, whether the conven- 
ience of the legislature or the neces- 
sities of governing our modern and 
extremely complex society, can sup- 
ply a lack of constitutional authority 
for the blending of powers in admin- 
istrative officials, if in fact such con- 
stitutional power is lacking. 

Let us also reject the historical 
basis, relied upon by some courts, for 
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permitting the delegation of legis- 
lative and the vesting of adjudicative 
authority in administrative bodies, 
and let us assume that the Founding 
Fathers were unfamiliar (as of 
course they were not) with pre-Con- 
stitutional delegations of price-fixing 
powers to subordinate officers in Eng- 
land, and that they were unfamiliar 
with the related practice of delegat- 
ing to, and vesting powers in, local 
political subdivisions such as munici- 
palities.® 

We reject all these matters for we 
are not concerned at the moment 
with how the law has been inter- 
preted on the matter of delegation 





5. This means in effect, although only for the 
purpose of the present paper, that we shall reject 
the argument implied in the trenchant observations 
of Chief Judge Parker of the Fourth Circuit to the 
effect that no sensible person would recommend 
that Congress take over the work of the Interstate 
Commerce Commission (much less the jobs of the 
many other important federal agencies), for Con- 
gress would never get done the job of regulating 
interstate commerce, and it would not have time to 
do the many other jobs that it should do. See 36 
A.B.A.J. 591; July, 1950. It would also mean dis- 
regarding observations to much the same effect by 
the Supreme Court in Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U. S. 
134 (1940). 

6. See for one of the leading cases, Village of 
Saratoga Springs v. Saratoga Gas, Electric Light 
and Power Co., 191 N. Y. 123, 83 N. E. 693 (1908). 


January, 1952 * Vol. 38 21 


Some Observations on Separation of Powers 


and vesting of powers in adminis- 
trators, for those decisions have not 
apparently carried conviction to 
some critics. Our present chore is to 
consider what kind of case can be 
made to convince those who are still 
unconvinced in spite of such deci- 
sions. They are concerned with the 
protection of liberty and, by hypoth- 
esis, they are not satisfied that the 
courts have been sufficiently con- 
cerned in its protection. 

So we are back to liberty. 

But separation of powers is only 
a means to the end of safeguarding 
liberty. Then the issue is: Can liberty 
be threatened by permitting a liberal 
interpretation for example of the 
first and third articles, so that some 
legislative power need not be exer- 
cised by Congress and some judicial 
powers need not be exercised in the 
courts? 

Administrators of the type we are 
considering: do not exercise any in- 
herent powers.” This is fundamental. 
The delegated power to legislate, 
that is, to make “rules and regula- 
tions”, is in very truth a delegated 
power. It came from the legislature. 
There is nothing irrevocable in any 
such legislative grant. Without ex- 
tended argument on this point, the 
illustrations of the dismemberment 
of the National Labor Relations 
Board in 1947 and the “houseclean- 
ing” reorganization of the Recon- 
struction Finance Corporation in 
1951 fully demonstrate the power of 
the legislature to control its own 
creatures. And, of course, that con- 
trol may be exercised in other ways 
than by modifying the management 
and operations of such agencies. Ap- 
propriations may be granted or with- 
held, and if granted may be generous 
or the reverse, and in either event 
can be directed to be employed in 
any such particular activities as the 
legislature may direct. But this need 
not be developed in detail. The 
whole story of agency dependence is 
made most abundantly clear at ap- 
propriations time. 

Ultimate Law-Making Power 

Remains in Legislature 

What then, are the realities as 
to where legislative power resides? 
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Since no such agency can rise to the 
level where it exercises inherent 
power, since its powers can be re- 
taken at the will of the legislature, 
and since any or all of its rule-mak- 
ing work can be undone at the will 
of the legislature, it seems perfectly 
clear that no such agency can rise 
to a position of power where it can 
threaten liberty. Ultimate law-mak- 
ing power resides where, under the 
Constitution it is supposed to be, 
namely in the legislature itself. 

And this conclusion need not be 
left wholly to inference. It is most 
explicity stated, for example, in the 
Constitution of the State of Illinois. 
In Article III of that Constitution 
are found provisions for the separa- 
tion of powers in legislative, execu- 
tive and judicial departments and 
also further provisions that “. . . no 
person or collection of persons being 
one of these departments shall exer- 
cise any power properly belonging to 
either of the others. . . .” (Italics 
added.) Most clearly, to use one il- 
lustration, the Illinois Commerce 
Commission is neither the legislative, 
executive nor judicial department 
of the Illinois state government and 
so is not forbidden to exercise a 
combination of powers. It is sub- 
mitted that the Illinois provisions are 
not aberrational variants from the 
true theory of separation of powers; 
on the contrary they state it much 
better than it is stated in the Federal 
Constitution itself. For, the reason of 
the matter is that the constitution- 
makers were concerned with liberty, 
and no subordinate instrument of 
government merely because it can 
exercise a combination of powers, 
or even when assisted by the vesting 
in it of a combination of powers, 
can cease to be what it is—a subordin- 
ate instrument of government, sub- 
ject to having any and all of its 
powers taken from it at the will of 
the legislature. 

It is not only good law, but it 
is good sense and it is good political 
theory regarding the matter of sepa- 
ration of powers to consider that it 
is applicable only to the top levels 
of government and that it has no 
application whatever to those nether 


levels where dependent underlings, 
such as those in administrative ofh- 
cialdom, operate. That ultimate 
legislative power resides in the legis- 
lature is all that the doctrine of 
separation of powers requires, or 
that the constitutional provisions 
regarding exercise of legislative pow- 
er by the legislatures were, on a 
proper construction, ever designed to 
require.® 

Especially, let us notice also the 
point that there is no basis what- 
ever for the contention, sometimes 
made, that, instead of a tripartite 
system as provided by our constitu- 
tions, there is growing a quadri- 
partite system, a fourth branch of 
government which is wholly inconsis- 
tent with our constitutional schemes 
of governmental structure and which 
is in some vague way a threat to our 
institutions and our liberties. No 
subordinate, whether a policeman 
in uniform on a beat or the Secur- 
ities and Exchange Commission or 
the great Interstate Commerce Com- 
mission, or any other “policeman” 
or “regulator”, can be other than the 
servant, the aid, the assistant of the 
legislature, and utterly dependent 
upon its legislative master. Landis 
quite properly described an argu- 
ment about a developing fourth 
branch of government, made by the 
supposedly competent and respect- 
able President’s Committee on Ad- 
ministrative Management, as late as 
1937, as “hysterical”.® 

In the main the foregoing has been 
addressed to the matter of delega- 
tion of legislative power. What is 
the situation in regard to the vesting 
of adjudicative power in adminis- 
trative officials? 

Briefly, it can be no different. The 

(Continued on page 83) 





7. We are not considering administrators or 
executives, such as the President and the governors 
of the states, whose powers are derived directly 
from the respective applicable constitutions. The 
exercise of such constitutional powers of whatever 
kind is, by the statement itself, constitutional. 


8. It is beside the point, of course, that some of 
the courts were slow to interpret the theory and the 
constitutional provisions implementing it, in this 
way. That only means that for too long a time 
they concentrated unduly—as do some of our pro- 
fessional brethren today—on the text, or their own 
inferences from it, while disregarding the philos- 
ophy and the reason underlying it. 

9. Landis, The Administrative Process (1938) 47. 
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Legal Fictions and Red Room Wine: 


An Excursion into History 


by Ben W. Palmer + of the Minnesota Bar (Minneapolis) 


®™ The common law forms of action are dead, wrote Sir Henry Maine in a famous 


passage, but they rule us from their graves. In these matter-of-fact days, the legal 


fictions that lay behind the actions of trover, ejectment, assumpsit, detinue, confuse 
laymen and delight lawyers by their ingenuity and naiveté. In this essay, Mr. Palmer 
observes that, if the forms of action are dead, legal fiction is not; and if laymen 


sometimes agree with Mr. Bumble when they attempt to understand the law, lawyers, 


as Mr. Palmer points out, realize how important fiction has been in the development 


of the law. 





= Rereading Strachey’s Queen Vic- 
toria we came again to the “Red 
Room Wine”. Prince Albert, you 
remember, because of public opinion 
and the constitutional impotence of 
the Queen’s consort, was condemned 
to devote his energies with Teutonic 
thoroughness to studies of the house- 
hold accounts. He found there a 
weekly expenditure of thirty-five 
shillings for “Red Room Wine”. 
Strenuous research revealed that in 
the time of George III a room in 
Windsor Castle with red hangings 
had once been used as a guard room 
and that five shillings a day had been 
allowed for officers’ wine. The guard 
had long since been moved else- 
where but the payments continued 
as a sinecure to a half-pay officer 
who held the position of under- 
butler. 

What a piece this was with other 
English practices: the King in form 
making laws but having nothing to 
do with them except to give an as- 
sent which can not be denied and 
that assent in Norman French; a 


prime minister not recognized by 
the constitution until 1905, receiving 
no salary as such but usually as First 
Lord of the Treasury holding an 
office which as such has no duties; a 
House of Lords shorn of legislative 
and fiscal power in fact but not in 
form and with all its lay members in 
theory part of the house as a final 
court of appeal; the Lord Chancellor 
solemnly preceded to the woolsack 
by the purse bearer carrying a richly 
embroidered satchel which is sup- 
posed to hold the Great Seal but 
which everyone knows is empty. 
There was the fiction that the de- 
bates in the House of Commons 
were not reported even though there 
was a Reporters’ gallery. And there 
is the fiction that the King can do 
no wrong, which, as someone says, 
surprises the historical student. For 
he discovers that at the material 
dates of English history the King was 
always doing wrong. As the author 
of Uncommon Law says: “It is not 
too much to say that the whole 
Constitution has been erected upon 


the assumption that the King not 
only is capable of doing wrong but is 
more likely to do wrong than other 
men if he is given a chance.” And 
finally there are the Chiltern Hun- 
dreds. 


For hundreds of years it has been 
impossible for a member of the 
House of Commons to resign. Death 
is the only escape; death or the Chil- 
tern Hundreds. These, centuries ago, 
afforded to gentlemen of the road in 
the beech-forests a convenient refuge 
and sallying point from which to 
make marauding expeditions against 
the King’s loyal subjects. To protect 
his people and collect his revenues 
His Majesty appointed a Steward of 
the Chiltern Hundreds. Gone are the 
highwaymen and revenues and all 
the duties and emoluments of the 
office. But the office remains as a sole 
escape from Parliament otherwise 
than by death. He who would flee 
the House merely asks appointment 
as Steward of the Chiltern Hundreds. 
The request is granted as of course. 
Then comes into play a clause of 
the Act of 1701 settling the Hanover- 
ian succession. Any member of the 
House of Commons is disqualified if 
he obtains “an office or place of 
profit under the Crown”. This is the 
office, the means of resignation. 

Fictions such as this and the theo- 
retical power of king and peers are 
a well-recognized device for bringing 
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about changes without revolutionary 
shock to conservative sensibilities. 
It did not need Machiavelli to 
teach us that “He who desires or 
intends to reform the government of 
the city [or nation] must, if this 
reform is to be accepted and carried 
on with general approval, retain at 
least the semblance of ancient meth- 
ods lest it should appear to the 
people that their constitution has 
changed .. . for the mass of mankind 
is fed with appearances as much as 
with realities; indeed men are fre- 
quently more stirred by what seems 
than by what is.” 

Bacon, too, saw the need of rec- 
onciling liberal and conservative, 
change with custom. “It is true” said 
he, “that what is settled by custom, 
though it be not good, yet at least 
it is fit; and those things which have 
long gone together are, as it were, 
confederate within themselves; 
whereas new things piece not so well; 
but though they help by their utility, 
yet they trouble by their inconform- 
ity. ... It were good, therefore, that 
men in their innovations would fol- 
low the example of time itself, which 
indeed innovateth greatly, but quiet- 
ly, and by degrees scarce to be per- 
ceived.” And Maine says of fictions: 
“They satisfy the desire for improve- 
ment, which is not quite wanting, at 
the same time that they do not 
offend the superstitious disrelish 
for change which is always present. 
At particular stages of social progress 
they are invaluable expedients for 
overcoming the rigidity of law.” 

Both Greeks and Romans knew 
the power of illusion. The laws of 
Solon, interpreter and servant of the 
gods, were not supposed to change 
with time and circumstance. Indeed 
the salvation of the state depended 
on their maintenance inviolate. The 
inexorable demands of a more com- 
plex society, however, made amend- 
ments inescapable. But by a fiction 
th= additions were ascribed to Solon. 

So also the Romans. Jn jure cessio 
was a new way of conferring a legal 
title by means of a fictitious lawsuit. 
They had their legal fiction that the 
wife was the daughter of the hus- 
band, a fiction akin to that according 
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to which husband and wite became 
one at the instant of marriage—that 
one, conveniently for the husband 
in an era of man-made law, being 
the husband. And as to family law, 
Maine says, “without the fiction of 
adoption, which permits the family 
to be artificially created, it is diff- 
cult to understand how society would 
ever have escaped from its swaddling 
clothes, and taken its first steps to- 
ward civilization”. As Jowett says in 
his analysis of Plato, “That anachro- 
nism—when men have reached an- 
other stage of civilization, should be 
got rid of by fiction is in accordance 
with universal experience.” 

This concealment from the com- 
mon view of chrysalis change within 
the cocoon of form until men are 
ready to view the emerging butterfly 
as a thing of beauty acceptable to 
their affections is an ancient and 
common constitutional device. Cae- 
sar Augustus, shunning the name 
of rex or dictator, in outward form 
preserved the traditional sovereign- 
ty of the Senatus populusque Ro- 
manus. The Principate, as Gibbon 
said, was “an absolute monarchy 
disguised by the forms of a common- 
wealth”. Fictions disguised imperial 
power. Later emperors treated the 
Senate with ceremonious respect 
though it had ceased to have any 
share in the government after the 
great reorganization by Diocletian. 
“Like the consulship, it remained 
as one of those dignified fictions by 
which the Roman disguised the 
vastness of the change which sepa- 
rated him from the days of Free- 
dom.” The illusion now had van- 
ished or become the people’s self- 
delusion. And that the device of con- 
cealed constitutional change is not 
peculiar to either Greeks, Romans or 
English is evidenced by Moslem 
practice. For the Caliphate, though 
in fact hereditary, continued in form 
to be elective. 

In the narrower field of judicial 
business, as well as in constitutional 
law, we know the force of fictions, 
particularly in English law. They 
are one of the triumvirate by which 
legal progress has been made; the 
other two are equity and legislation. 


And this is so notwithstanding Bent- 
ham’s “Fiction is frequently 
wickedness and . . . at best but non- 
sense, a syphilis which runs in every 
vein and carries into every part of 
the system, the principle of rotten- 
ness.” For Ihering fictions were 
“makeshift crutches’. For Blackstone 
“awkward shifts”. As Levy-Ullman 
says “throughout history English 
statute law has been dominated by 
two fictions, to wit: (1) that the 
Parliamentary session lasted one day, 
(2) that in that one day Parliament 
voted only one law... . The first 
fiction gave birth to the rule that a 
Statute is binding from the first day 
of the session in which it was passed. 
The rule survived until 1799.” By 
many, fictions have been called use- 
ful lies recognized as such. 

In the domain of substantive law 
there was the fiction that the acts 
of the servant were those of the 
master, “implied malice”, “construc- 
tive fraud”, and that “everyone is 
presumed to know the law”. There 
were the collusive proceedings of 
fine and recovery, lease and release, 
bargain and sale, and the metaphoric 
fictions that a man-of-war was a 
floating island and an ambassador’s 
house part of his sovereign’s terri- 
tory. So also there were the fiction 
that the King in some mystical way 
was personally present in the Court 
of King’s Bench, and perhaps in 
all the superior courts, and that the 
high seas were within a certain Lon- 
don parish. 

Trover, familiar to us as “the chief 
bulwark of the modern law of per- 
sonal property” was originally, you 
remember, an action brought by the 
loser of goods to recover their value 
from a “casual finder” who refused 
to give them up upon demand. Later 
the courts refused to permit the de- 
fendant to deny an allegation of loss 
and finding, and trover was made to 
take the place of ancient actions in 
which the defendant was entitled to 
wager of law or battle. The gist of 
the action was the conversion. So 
also assumpsit, which was properly 
brought to recover damages for 
breach of contract, was permitted to 
be used for the recovery of many 
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debts not originating in a promise, 
by means of a purely fictional prom- 
ise. In this way, assumpsit was made 
to do the work of the old action of 
debt in which the defendant could 
wage his law. And we have the whole 
field of quasi contract. 

The story of ejectment is familiar. 
The action depended, as Blackstone 
said, “upon a string of legal fictions”. 
No actual lease is made, no actual 
entry by plaintiff, no actual ouster 
by the defendant; but all are merely 
ideal for the sole purpose of trying 
the title. —The person claiming title 
alleged a lease to John Doe, entry 
by Doe, and his ejection by the casual 
ejector, Richard Roe. Roe gave the 
tenant in possession, against whom 
title was claimed, a notice of an 
action brought against him by Doe 
and stating that he did not intend 
to defend. The letter was signed 
“your loving friend, Richard Roe”. 
The Court then allowed the recipi- 
ent of the notice to be substituted 
for Roe and so the real issue was 
determined. As Mansfield said, the 
action was “in form a trick between 
two to dispossess a third by a sham 
suit and judgment” and that “the 
artifice would be criminal unless the 
court converted it into a fair trial’’. 
Beginning in the reign of Charles II 
the artifice continued until the 
demise of Doe by Act of Parliament 
in 1852 and the abolition of the 
action, with all other forms of ac- 
tion, in 1875. 

So by the collusive proceeding of 
a common recovery, persons actually 
seised of land by making default, 
in favor of the collusive plaintiff 
could bar the lawful claim of stran- 
gers. And the fine was a form of ficti- 
tious lawsuit as a process in the royal 
courts certainly as old as the twelfth 
century. Conveyances were accom- 
plished under the fiction of a law- 
suit. English judges, like their Ro- 
man predecessors, made great use of 
legal fiction to adapt the law to 
changed conditions before the devel- 
opment of legislative bodies. They 
followed in the footsteps of the 
praetors who built up “the towering 
fabric of the Roman Law on the nar- 
tow basis of the Twelve Tables”. 


As Pound says, our “law is supposed 
to be a grim and serious business, 
yet it is full of make-believe and 
‘let’s pretend’ ”’. 

Procedural fictions were one of 
the favorite weapons in that warfare 
among common law judges and 
courts for legal business that forms 
one of the most interesting chap- 
ters in the history of English law. 

King’s Bench issued a writ reciting 
a wholly imaginary trespass by the 
defendant against the plaintiff and 
also (ac etiam) a claim in an ordinary 
debt against him. Since it was in 
part trespass, a writ of capias could 
issue and the trial could proceed on 
the debt ignoring the trespass. Difh- 
culties developing, the clerks in 
King’s Bench invented the pictur- 
esque fiction that the defendant was 
already a prisoner of the court on a 
charge of trespass within the verge. 
Later it was alleged that he was “in 
hiding (latitet) and roving about” 
and the case went into court on an 
issue of debt, the rest being ignored. 

Fiction provoked fiction, however. 
Common Pleas retaliated by the 
fiction ac etiam, treated the debt as 
a fiction instead of the trespass and 
so got the trespass cases. The third 
competing court, Exchequer, by the 
writ of quo minus undertook to hold 
common pleas under the fiction that 
one of the parties was a Crown debt- 
or. This grew out of the King’s pre- 
rogative, based upon feudal concepts, 
that he could claim his due not only 
from the debtor but from his debt- 
or’s debtor, and so on. By 1345 the 
old common law courts were fully 
organized but the plaintiff therein 
was faced with wager of law if he at- 
tempted to collect a debt. But if he 
asserted in Exchequer, collector of 
the royal revenue, that he was forced 
to default to the King because of 
another’s failure to pay a debt to 
him, that other would be summoned 
before the Exchequer. The quo 
minus clause, asserting default to 
the King, was made nontraversable. 
By this convenient fiction, Excheq- 
uer, much to its gain in fees, got 
business away from Common Pleas, 
and by a similar fiction of a duty to 
the King, that of an accounting, Ex- 
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chequer also added to its jurisdiction 
at the expense of Chancery. Wheth- 
er self-deluded or hypocritically dis- 
guising mercenary motives, this re- 
sort to fictions as a means of getting 
more power and fees in the rivalry 
between the courts, was solemnly 
predicated on the maxim that it 
is the duty of a good judge to extend 
his jurisdiction. Holdsworth has said 
that the actual record of a case read 
as if it proceeded in strict accordance 
with medieval procedure, “but, long 
before the nineteenth century, the 
form in which the record was drawn 
up was nothing but an elaborate 
and circumstantial lie”. 

Perhaps the greatest and most en- 
during of the fictions is that the 
judges make no law but merely 
mechanically make known the legis- 
lative will. But upon the tempestu- 
ous seas of controversy as to the 
limits of judicial discretion we shall 
not here embark our fragile craft of 
assertion, speculation, conviction or 
conjecture. We will come back 
abruptly to this present hour and 
the papers upon our desk. One in- 
volves an offense against the peace 
and dignity of the sovereign state, 
which has its ancient roots in theories 
of personal affront to the King, 
breaches of his peace in Medieval 
England. For the crime is predicated 
on the principle that at the moment 
of the assault by A upon B in the 
wilds of northern Minnesota, every 
person within the state, viewed col- 
lectively, received a legal injury even 
though most of us may never know 
of the assault. 

The other paper is an action in 
implied contract to recover money 
taken by duress. We solemnly carry 
the action to a successful conclusion 
on the pleading and finding of a 
promise to repay, although the last 
thing in the world intended by the 
defendant was repayment. And with 
a clear conscience, we verify the 
complaint. And if Mr. Pickwick in- 
dignantly calls it perjury, as he did 
when he referred to “sham bail”; 
we answer, as Mr. Perker did, “Harsh 
word, my dear sir, very harsh word, 
indeed. It’s a legal fiction, my dear 
sir, nothing more.” 
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Organized Crime and Law Enforcement: 


A Problem for the People 


by Adlai E. Stevenson - Governor of the State of Illinois 


® Governor Stevenson's article is the result of the action of the American Bar Asso- 


ciation in adopting the report of its Commission on Organized Crime calling for greater 


participation by state governments in enforcement of antigambling laws. Although he 


applauds the Association's stand on organized crime, Governor Stevenson raises 


searching questions about this method of combatting the national criminal combina- 


tion. He places the blame for the power of criminals and the laxity of law enforcement 


squarely upon the people—particularly the respectable citizens who go from rallies 


where they decry the alliance of crime and politics to play the slot machines in their 


private clubs and fraternal organizations. The article is taken from an address deliv- 


ered before the Sangamon County (Illinois) Bar Association. 





= A few weeks ago the American Bar 
Association held its Annual Meeting 
in New York. Reading a newspaper 
account of one day’s proceedings, my 
interest was sharply caught by two 
matters which appeared in the same 
news story. The first was a reference 
to the remarks of the retiring Presi- 
dent, in which he dwelt upon the 
fact that the most serious problem 
confronting Bar and country alike 
was the trend towards centralization 
of governmental authority, the con- 
stant pushing of old and new public 
functions up to higher and higher 
levels. As I read I silently joined my 
assent to this statement as, I am sure, 
virtually all its immediate auditors 
had also done. 

Further down in the news article, 
however, I read that the assembled 
membership had approved a report 
of the Association’s Commission on 
Organized Crime recommending that 
state governments assume enlarged 
responsibilities and functions in the 
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area of law enforcement. Now I am 
sympathetically conscious of Emer- 
son’s cautionary reminder that con- 
sistency is too often the hobgoblin 
of little minds, and we of the Bar 
fancy that our professional train- 
ing and experience have a liberating 
and broadening effect intellectually. 
Nevertheless, the apparent inconsis- 
tency was so transparent I suffered 
a moment of apprehension that some 
narrow layman reading this news 
story might well conclude that we 
lawyers are no better than anyone 
else when it comes to keeping clear 
the relationships between our gen- 
eral principles and their application 
in concrete cases! 

In any event I concluded to pur- 
sue the seeming paradox by sending 
for a copy of the American Bar As- 
sociation Commission’s report. I have 
read it with close attention and great 
interest as, I am certain, have many 
of you. There is much in it with 
which I agree and it is in all respects 


a distinguished and conscientious 
contribution, as was only to be ex- 
pected from a group headed by my 
distinguished friend, Robert P. Pat- 
terson, of New York, and including 
in its membership such a thoughtful 
and vigorous worker for improved 
law-enforcement as Arthur Freund, 
of Missouri. Moreover, the interest 
taken by the Association in creating 
this Commission is deeply gratifying 
to everyone concerned with law en- 
forcement and public morals and I 
am very glad that the Commission 
has been continued for a least an- 
other year. Those of us whose daily 
lives touch in any degree upon the 
problem of law enforcement need 
every ally possible to combat cyni- 
cism and apathy, and especially the 
positive assistance of the enlightened 
fraternity of lawyers. 

Lawyers are of a profession which 
has a close connection with and a 
large measure of responsibility for 
law enforcement. Lawyers are pecul- 
iarly well-informed about the struc- 
ture and functioning of government, 
and are in a better position than most 
to recognize the implications of cen- 
tralizing transfers of power and re- 
sponsibility. 

My purpose is not necessarily to 
deny the validity of the Commis- 
sion’s recommendations in the area 
of centralization. Perhaps in that 
direction lies the only ultimate 
solution, although I fervently hope 
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that that is not so. I do believe that 
it would be useful to consider the 
Commission’s conclusions in relation 
to at least one significant field of 
law enforcement and to endeavor to 
determine whether usurpation of 
local responsibility is the only fea- 
sible alternative. If it is, and if as 
lawyers and citizens we are obliged 
to conclude that it is, then so be it, 
and the shadow of the monolithic 
state will fall more darkly across 
our path than most of us have real- 
ized. But I submit that such a shad- 
ow is not cast by anything other than 
community indifference and selfish- 
ness. 

The Commission in its report ac- 
cepts and confirms the finding of the 
Kefauver Committee that “gambling 
profits are the principal support of 
big time racketeering and gangster- 
ism”. I agree also with the additional 
finding that “the creeping paralysis 
of law enforcement which results 
from a failure to enforce the gam- 
bling laws spreads to other types of 
crimes and leads to a general break- 
down in law enforcement”, This 
spilling over of gambling profits and 
influences into other fields of still 
more intrinsic harmfulness and dan- 
ger is one of the principal reasons 
why I have been against commercial 
gambling in Illinois—and why I al- 
ways shall be. And not the least of 
the pernicious effects of lax enforce- 
ment in the gambling field is its cor- 
rupting influence on politics and 
political organization. I believe it is 
most unhealthy for democracy when 
a large illegal business, gambling, 
can bring about the defeat and dis- 
illusionment of decent people who 
venture into politics. It was with this 
in mind that I said to the American 
Bar Association in Washington more 
than a year ago: “These are the 
reasons why the dropping of a fifty- 
cent piece in a slot machine is too 
often not merely a matter between 
you and your own conscience or 
budget.” 


But I do not need to labor the’ 


evils of a failure to enforce the 
gambling laws. The Commission’s 
report makes these clear and, in so 
doing, it only renders explicit what 


we all know. The immediate ques- 
tion is: How do we deal with this 
problem without compromising the 
values of local self-government? 


Commission Looks to State 

To Enforce Laws 

I think it fair to characterize the 
Commission’s report and recom- 
mendations as looking clearly in the 
direction of greater power and re- 
sponsibility for law enforcement at 
the state level. This was the news- 
paper reaction and I think it accur- 
ate. In the recommendations them- 
selves the pertinent reference is to 
the drafting of ‘model statutes pro- 
viding for greater state supervision 
over local law enforcement agencies, 
the adoption of uniform law enforce- 
ment policies and improving the 
functioning of local law enforcement 
agencies”. But “supervision” always 
tends, when spelled out in any con- 
text, to include large elements of 
participation as well as control. I 
think this is borne out by the dis- 
cussions in the report of specific 
issues. 

For example, the section dealing 
with prosecutors—states’ attorneys in 
Illinois—notes first that the “out- 
standing characteristic” of these of- 
ficials in America is that they are not 
subject to any supervision and direc- 
tion by any superior outside agency 
and are “largely independent of cen- 
tral State control”. It then concludes 
that “if the prosecutor’s office is to 
serve as an effective barrier against 
organized crime, the State will have 
to take a much greater share of the 
responsibility in exercising a super- 
visory function over the local prose- 
cutor’s office”. In the research report 
upon which the conclusion is 
founded, it is suggested that perhaps 
prosecutors should be appointed by 
the Governor rather than elected 
locally and that a department of 
justice should be organized in each 
state to which the prosecutor should 
be directly answerable and which 
should have general supervision of 
law enforcement throughout the 
state. 

In the case of local police, it is 
indicated that the state should “set 
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standards for efficiency in police 
work, make periodic inspections of 
police departments, and provide sub- 
ventions to those departments which 
meet the State standards”. The Com- 
mission concludes that “there must 
be a greater assumption of responsi- 
bility on the part of the state in 
connection with law enforcement” 
and “the state must provide the or- 
ganization, the money, the manpower 
and the direction. .. .” 

Now, whatever else all this-may be 
and however valid, it is not home 
rule. It is a long stride towards, 
rather than away from, the progres- 
sive march of authority and function 
from the bottom to the top. The 
adoption of this report by the legal 
profession in its national convention 
continues to clash in my mind with 
the still echoing applause of the 
President’s valedictory exhortation 
that the Bar leave no stone unturned 
to prevent the drift towards govern- 
ment by remote control. If we mean 
what we say in, this latter regard, 
then I suggest that it is timely to 
explore every possible alternative 
before we embark upon a course of 
funneling power over law enforce- 
ment to the state level. Once that 
level is reached, the pressures will 
build 1p—as they have already begun 
to do—to effect a further transfer to 
the Federal Government. 

I think we-should travel that in- 
viting but hazardous road very slow- 
ly. In this instance I don’t think we 
need travel it at all if we cultivate 
more positively the sense of commu- 
nity responsibility, if we stop talking 
so much about the virtues of local 
management and begin to practice 
them. 


Law Enforcement in Illinois 

Is a Case in Point 

The enforcement of the laws against 
gambling in I1linois is a case in point. 
For more than a year after my in- 
auguration, the Attorney General of 
Illinois and I tried through pressure 
and persuasion of local officials to 
stop commercial gambling in Illinois 
which was among the most wide- 
open states in the Union. The results 
were spotty and since May 12, 1950, 
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the Illinois State Police have, at my 
reluctant direction, been engaged in 
periodic interventions in local com- 
munities. Thus far they have made 
about forty raids in all and have 
achieved very substantial results, 
both directly and indirectly, by the 
healthy contagion of determined and 
sustained attack. 


Problem Is Not Too Big 
for Local Officials 


But I measure my words carefully 
when I say that not a single one of 
these raids was necessitated by any 
inherent inability on the part of the 
local officials to cope with the condi- 
tions themselves. In no case was the 
problem too big or too complex for 
the local officials to handle. 

The State Police of Illinois are 
undermanned as it is for their nor- 
mal duties of highway patrol. In 
addition, we are now enforcing the 
truck weight laws which adds heav- 
ily to their burdens. So I have often 
pointed out that they should not 
have to divert further time and effort 
to this task of local law enforcement. 
I have who talk 
loudest about economy in govern- 
ment that this added duty can only 
result in higher costs of government; 
that it means that the taxpayers are 
required to pay double for law en- 
forcement--to the local officials who 
fail and also to the state to do the 
job for them. But double costs can- 
not continue indefinitely, and this 
situation presents a classic case of 


reminded those 


why governmental functions migrate 
to higher levels. In this case, cer- 
tainly, there is no one higaner up 
reaching down for the added power. 
Rather, it is being thrust upon them 
by local default. And it is high time 
we recognized that this myth of a 
conspiracy against our liberties from 
above is too often only a device to 
excuse our Own inaction. 

In this same vein, by the way, I 
could well point out that behind 
every bribe taken in government is a 


bribe given, behind exery fix is a 
fixer, behind every influence peddler 
is someone who wants the influence. 
Who are they? Why, they are all of 
us—they are the people. And not in- 


28 American Bar Association Journal 


frequently they are the people who 
demand that public officials in a 
government by the governed should 
be cleaner than the governed, clean 
er than themselves. 


Federal Tax Figures 
Show Existence of ‘‘Double Standard” 


Some measure of the eflectiveness of 
the state police raids in Illinois is 
provided by the figures released from 
time to time by the Collector ot 
Internal Revenue in Springfield on 
the number of slot machine registra 
tions (for federal tax purposes) in 
the seventy-six counties comprising 
that district. From the period of July 
1, 1948, through June 30, 1949, near- 
ly 8400 slot machines were registered 
for federal taxation in this area. The 
raids began in May, 1950. For the 
period of July 1, 1950, through June 
30, 1951, the registrations totaled 
about 3400—a decline of 60 per cent. 
And for the first three months of the 
new license year beginning July | 
last, the total registrations are now 
down to 1783. 

I attribute this seemingly remark- 
able improvement not only to the 
state police action but also, as I say, 
to contagion, to the effect of state 
intervention in reviving law enforce- 
ment locally and causing local ofh- 
cials to get busy. This latter is, of 
course, precisely the result for which 
we had hoped. The spectacle of the 
state having to use its money and re- 
sources to do work that local officials 
are elected and paid to do is dis- 
tasteful to say the least. And I think 
that withhold 
tunds honestly needed by conscien- 


county governments 


tious local law enforcement officers 
are themselves contributing to the 
very loss of power and responsibility 
which they deplore. I should, in 
short, like to see the state police 
withdraw from this field and give 
their full time to their other pressing 
and important duties. But they are 
not going to get out as long as I'm 
in if by doing so law enforcement 
will go by default and the hoodlums 
get the green light to exact their 
grim toll on our purses, our morals 
and our public life. 





Adlai E. Stevenson was elected Gov- 
ernor of Illinois in 1948. A member of the 
illinois Bar, he has seen extensive service 
with the Government in the State Depart- 
ment, and was a member of the United 
States delegation to the San Francisco 
Conference in 1945. 





Private Clubs 

Are Among the Offenders 

The slot machine registration fig- 
ures show something else, however, 
which cannot be overlooked and is 
germane to what I am discussing. It 
has been estimated that in 1948 and 
1949, 75 per cent of the registered 
gambling devices were in taverns and 
similar public places. For the license 
year beginning July 1, 1950, the fig- 
ures released were broken down by 
location between three categories— 
taverns, fraternal organizations and 
private clubs. For this period the 
figures showed 37 per cent of the 
machines in taverns, 49 per cent in 
fraternal organizations, and 14 per 
cent in the clubs. For the first three 
months of the new license year be 
ginning July 1 last, the distribution 
is 7 per cent in taverns, 75 per cent 
in fraternal organizations, and 18 
per cent in clubs. And I remind you 
that the Army and Navy posts no 
longer bear any of the blame for 
these results because Congress a year 
ago expressly prohibited gambling 
devices at military installations. 
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Citizen Who Gambles 
Cannot Complain 


These figures speak for themselves. 
They speak loudly and insistently of 
an attempt to establish a double 
standard of law observance—which 
would negate the concept of equal 
treatment for all—the most basic con- 
cept we have. The problem is not 
one of individual morals, whether 
members should be able to play 
poker, shoot craps, play a slot ma- 
chine in their club rooms if they 
please. I know all the arguments 
about how the slot machine in the 
country club is one thing and the slot 
machine in the corner saloon an- 
other. But I know also that the ma- 
chine is against the law as it stands 
on the books; and I know further 
that the citizen who violates the law 
in his country club or fraternal lodge 
is in no position to, and does not in 
fact, insist that his elected officers 
enforce the law in the corner saloon. 
By this very act of self-indulgence, 
many of our most reputable and in- 
fluential citizens sterilize their power 
and influence to demand and get 
faithful performance by their local 
officials. They have tied their own 
hands and stopped their own mouths 
~and on this issue they evaporate as 
a community force. They place hon- 
est and conscientious law enforce- 
ment officials under intolerable and 
unwarranted social pressures. They 
delude themselves that they have 
discovered a way of maintaining 
their clubhouses and activities for 
nothing—and they pay ten times over 
in terms of lax law enforcement, cor- 
rupted officials and venal politics, 
and finally the loss of self-govern- 
ment to higher levels of authority. 

When the United States Congress 
decided a year ago to prohibit the 
shipment of gambling devices in 
interstate commerce, I pointed out 
that this law might only aggravate 
our problem in Illinois because vir- 
tually all such devices are manufac- 
tured in Cook County, Illinois. Clear- 
ly the one place where traffic in slot 
machines could be carried on with- 
out falling afoul of Uncle Sam was 
in the State of Illinois. It seemed 





vital, therefore, to rewrite the stat- 
ute, which we have had on the books 
for thirty years, banning slot ma- 
chine manufacture but, for some cu- 
rious reason, only in counties where- 
in is located a military or navy instal- 
lation “‘of the first class’. Neither the 
Army nor the Navy uses that phrase 
and no one knows for sure what it 
means, although there is one legal 
opinion to the effect that no post is 
of the “first class” unless it houses 
not less than 25,000 enlisted person- 
nel. There are none such, of course, 
in Cook County where the manufac- 
turing is done. 


Respectable Citizens Fought Bill 

To Outlaw Gambling Devices 

I recommended to the General As- 
sembly that this law be revised by the 
elimination of this confusing and ir- 
that 
law enforcement officers could knock 


rational limitation, so local 
out the traffic at its source. Two bills 
The 


vote against them in the Senate Com- 


were introduced to this end. 
mittee to which they were referred 
was 8 to | and 7 to 1, respectively. 
And it was clear to observers of these 
proceedings that the fraternal and 
veterans’ organizations and the priv- 
ate clubs were opposed to these bills. 
The syndicate didn’t even have to 
get into the act. They sat back and 
let the respectable elements do their 
work for them. 

And yet many good citizens insist 
that slot machines in club rooms 
have no effect on crime generally, 
while uniformly they bemoan the 
way in which Washington and 
Springfield are trying to take over 
local government. But I hope, as 
some suggest, that the American Bar 
Association Committee confronted 
with such a paradox did not con- 
clude that the only way to remedy 
the situation was to let the state do it. 

Perhaps the biggest single obstruc- 
tion to gambling law enforcement in 
Illinois at this moment resides in 
the problems presented by this dou- 
ble standard. And all that is needed 
to solve it is for otherwise good citi- 
zens to show the sense of responsi- 
bility themselves that they expect of 
others. Why, then, should we, as 


Organized Crime and Law Enforcement 


lawyers and citizens, throw in the 
towel and start looking in the direc- 
tion of greater authority at the state 
level, especially when we know that 
you cannot chip away at local gov- 
ernment in one place without under- 
mining the whole structure? Why 
should we discuss vesting authority 
in the Governor at Springfield to re- 
move local officials who are them- 
selves subject to removal by the 
voters at the polls? If we mean what 
we say about the virtues of home 
rule, why don’t we first practice what 
we preach and marshal opinion to 
get results at home before abdicating 
our powers to higher levels of gov- 
ernment and a new hierarchy of law 
enforcement officials superimposed 
upon the old? Why should we be 
thinking about grants of state funds 
to local units to bribe them, if you 
please, to do what they can now do 
unaided, if only an aroused, vigilant 
and unselfish citizenry demanded it? 

A year ago I suggested to the 
American Bar Association that per- 
haps the most effective weapon that 
could be brought to bear on a dere- 
lict state’s attorney was disbarment 
proceedings instituted by his fellow 
lawyers. I had the happy precedent 
of a proceeding by the Illinois State 
Bar Association against one of our 
state’s attorneys who had in effect 
licensed open gambling in his county 
by an agreed system of periodic 
fines—surely a most cynical defiance 
of the law. I hope the Illinois State 
Bar Association and other bar asso- 
ciations will seek out and attack 
similar cases. They have great pow- 
er to guarantee decent law enforce- 
ment if they but use it. And how 
much better it is to do it ourselves 
than to turn it over to a new set of 
officials at a higher level of govern- 
ment remote from the community! 
Governmént exists to serve us, not 
engulf us. 

But there is a price tag on good 
local government as there is on 
everything else. It must be paid for 
in active and continuing interest 
in local affairs, in self-denial in all 
those situations where self-indul- 


gence, the double standard, has a 
(Continued on page 85) 
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Lawyer Referral Service: 


A Code of Basic Principles 


® One of the curious mysteries of the legal profession is its seeming reluctance to 


make its existence better known. One reason may be its traditional, and under- 
standable, aversion to anything that smacks of solicitation. But whatever the reason, 
the fact remains that it is easier for Mr. John Q. Citizen to turn up the name of a 
good plumber or electricion than it is that of a trustworthy lawyer. The situation is 
the more puzzling because there is probably no single activity which the organized 
Bar could engage in which would be more profitable in improving its public relations 


than that of making it increasingly easier for uninformed laymen seeking legal assist- 


ance to be directed to those who are qualified to give it. 

It is for this reason that the Committee on Public Relations welcomes.and applauds 
the effort currently being made by the Standing Committee on Lawyer Referral Service 
to expand and develop its field of activity, as a highly important contribution to the 
attainment by the public of a better understanding of the function and usefulness 
of lawyers. It is our earnest hope that this effort will be intensified and widened 
until Lawyer Referral offices, like those for Legal Aid, will be conveniently found in 


all parts of the country. 


Thomas L. Sidlo, Chairman of the 
Committee on Public Relations 





® At the instance of President How- 
ard L. Barkdull, the Committee on 
Lawyer Referral Service, which has 
recently been made a standing com- 
mittee of the American Bar Associa- 
tion, is arranging a National Confer- 
ence of Lawyer Referral Services. 
Plans are now being made for an 
all-day meeting on Saturday, Febru- 
ary 23, at the Edgewater Beach Hotel 
in Chicago; the Conference will thus 
coincide with the Mid-Year Meeting 
of the Association. The Association’s 
Committees on Public Relations and 
Legal Aid and the Junior Bar Con 
ference Committee on Legal Aid and 
Reterence i have 
agreed to cosponsor the meeting. 
Chere are two principal purposes 
which the Conference is intended to 


Lawyer Services 


serve. First, it will provide existing 
referral services with an opportunity 
to compare their organizations and 
procedures and discuss methods of 
strengthening and improving them. 
In addition, it is hoped that the 
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Conference will stimulate bar asso- 

ciations that have not yet adopted a 

referral plan to study the need for 

it in their communities. The spread- 
ing of the service is one of the six 
principal objectives of the American 

Bar Association. 

The following are the tentative 
agenda of the conference: 

1. Consideration of a Code of 
Basic Principles Governing 
the Organization and Opera- 
tion of a Lawyer Referral 
Service; 

2. Approval of a standard set 
of forms for use by all serv- 
ices; 

3. The need for publicity in the 
successful operation of a serv- 
ice; 

4. Method of financing; 

5. The relationship of Lawyer 
Referral Service and Legal 
Aid; and 

6. The establishment of a long- 
range program either through 


the organization of a Nation 
al Association of Lawyer Re- 
ferral Services. 


The 
Item | above, has been prepared by 
the Committee on Lawyer Referral 
Service and it is hoped that it will 


“Code of Basic Principles”, in 


be given broad consideration before 
it comes up at the Conference for 
discussion and approval. Its text is 
set forth below. 

The Committee is now compiling 
a set of forms based on the simplest 
ones now in general use and it is 
hoped that if the Conference should 
approve these forms they will there- 
after be adopted by services through- 
out the country. 

All inquiries with regard to the 
Conference should be addressed to 
Cheodore Voorhees, Chairman, Com- 
mittee on Lawyer Referral Service, 
1300 Packard Building, Philadelphia 
2, Pennsylvania. 

Lawyer Referral Service 

Code of Basic Principles 

# The principal purpose of the pro 
posal that there should be a code of 
basic standards for referral services 
is to assure that such services will be 
operated on an ethical basis through- 
out the country and that they will 
avoid any practices which might re- 
flect adversely upon the bar associa- 
tions which sponsor them. To se- 
cure efficiency and for purposes of 
comparison, it seenis advisable to 
them all 
maintain the same 


have use similar forms, 
records and ad- 
here to common practices. It is hoped, 
furthermore, that an outline of such 
the availability of 


standard forms will enable bar asso- 


practices and 


ciations that have not yet developed 
referral plans to perceive their sim- 
plicity and feasibility and help the 
associations to overcome the lethargy 
and lack of understanding which 
seem to be the main reasons for the 
delay in their adoption. 

At the same time it is recognized 
that the referral service should be a 
flexible agency unburdened by any 
There- 


fore, no provision hereof is to be con 


insistence on rigid rules. 
sidered mandatory except a few basic 


principles (designated by asterisks) 
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vhich are considered so tundamental 
that their omission in a referral plan 
would make it inappropriate fon 
such a plan to be called a bar associa- 
uion-sponsored “lawyer referral serv 
ice”. 

I. Minimum Requirements for a 
Referral Service: 


Each service should have 


*(a) Bar association sponsorship, 
*(b) A supervising committee, 
*(c) A panel of lawyers. 


*(d) A person to do the referring, 


(e) A fixed fee for an initial con 
sultation of specified length, 

*(f) A system of publicity, and 
*(g) A system of keeping records. 


ll. Responsibility of Bar Associa- 
Hon: 
[he bar association should 
* (a) Undertake to determine the 
kind of referral service its 
community needs; 
*(b) Appoint a committee to con 
sider its feasibility and to 
prepare a plan; and 
*(c) Once the plan is established, 
maintain a standing commit 
tee to supervise the opera 
tion of the service 
Il. Responsibility of the Supervis 
ng Committee: 
Che Committee should 
* (a) Establish 


erning the operation of the 


regulations gov 
referral service; 

for 
membership on the panel, 
satisfying itself as to their 


(b) Interview applicants 


reputation for integrity and 
assuring their understanding 
of their obligations in par- 
ticipating in the service; 
(c) Secure a satisfactory person 
to make the referrals; 
*(d) Supervise the general opera- 
tion of the service, assuring 
in particular impartiality in 
the system of making re 
ferrals; 
(e) Determine upon some 
agency or mechanism to ad 
just complaints; and 


"a 


Secure publicity for the serv- 
ice. 

No 
should receive any referral from the 
service, 


member of the committee 


IV. The panel: 

Membership in the panel should 
be open to all members of the bai 
association or of the Bar. Application 
should be made in writing and 
should at least include the following 

*(a) The name, office address and 

telephone number of the ap 

plicant 
*(b) A statement that the appli 
been admitted to 


cant has 


the Bar, is engaged in genet 

al practice and is in good 

standing (length of service 
and fields of experience may 
also be requested); 

(c) An agreement to accept all 
referrals with the exception 
of any specified types of cases 
in which the applicant may 
lack 


might 


proficiency or which 


conflict with other 


professional obligations; 

*(d) An agreement to abide by 

the spirit and rules of the 
service; and 

(e) An agreement to submit any 

fee disputes with clients who 

are referred to him to arbi- 

tration by a designated 

agency of the bar association. 

V. Person Making Referrals: 

(a) The of the 


must largely depend on the 


success service 
integrity of the person making 
the The 
possible choices are listed in 
(it 
being recognized that what is 


referrals. following 
the order of preterence 


possible and desirable in some 


communities is not feasible 
in others): 

(1) A member of the Bar em 
ployed full time, 

(2) A member of the Bar em 


ployed part time, 


(3) A lawyer, or committee of 
lawyers in rotation, on a 
voluntee! basis, 

(4) The executive or othe 


trusted employee of the ba 
association, 

(5) A court clerk or other pub 
lic official. 

(b) The person making referrals 
should: 

(1) of mem- 


Maintain a roste 


bers of the panel, 


Lawyer Referral Service 


2) Interview the prospective 
clients and determine wheth- 
er they are facing a legal 
problem, 
}) Rotate the referrals impar- 
tially among the panel, 
!) Maintainstatistical and 
other records. 

c) In the absence of good cause 
shown, no referral should be 
made in any case where the 

client has previously employed 
or consulted a lawyer in the 
matter. 

VI. 


Records 


Records and Statistics: 


and statistics should be 
carefully maintained by the person 
the The client 


should be questioned to determine 


making referrals. 
the source of his introduction to the 
referral service and the type of legal 
faced. 
Members of the panel should be re- 


question with which he is 


quired to make a closing report indi- 
cating the outcome of the referral. 

The records should cover the fol- 

lowing material: 

(a) Source of case (indicating the 
government agency, legal aid, 
court, employer, newspaper, 
or other person or publication 
which introduced the client to 
the service). 

(b) Whether the applicant has 

ever employed a lawyer. 
(c) Nature of case (describing the 
problem _ in- 


type of legal 


volved). 


Disposition of case by referral 

service (evidencing reference 

to panel member or to social 

agencies or that no reference 

was made with the reason 
therefor) . 

(e) Disposition by panel (indicat- 
ing whether the case was ter- 
minated at the first interview 
or whether additional services 
were required, and the final 
outcome of the case including 
the lawyer’s compensation) . 

(f) Finances, including 

(1) Referral fees paid to mem- 
bers of the panel; 

(2) Referral fees reduced or re- 
mitted by the panel; 

(3) Fees for additional work; 

(Continued on page 74) 
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The Philippine War Damage Commission: 


A Factual Summary of Its Work 


by Francisco A. Delgado + of the Bar of the Republic of the Philippines 


® The United States Philippine War Damage Commission was set up by the Congress 
in 1946 to expend some $400,000,000 as compensation to Philippine citizens for 
damages resulting from property destruction during World War Il. Mr. Delgado, a 


former member of the Commission, explains its procedures and the results of its work. 





" The United States Philippine 
War Damage Commission was or- 
ganized pursuant to U.S. Public Law 
370, 79th Congress, otherwise known 
as the Philippine Rehabilitation Act 
of 1946. Nominated by President 
Truman and confirmed by the Sen- 
ate as Commissioners thereof were 
Frank A. Waring, Francisco A. Del- 
gado and John S. Young, but Com- 
missioner Young later resigned and 
was succeeded by John A. O’Don- 
nell. At the peak of its operations, 
the Commission had approximately 
1100 officers and employees, of whom 
only 125 were Americans and the 
rest Filipinos. 

Under Title I of its Organic Act, 
the Commission was authorized to 
expend the amount of $400,000,000 
for the payment of compensation to 
qualified persons on account of 
damage to or loss of private property 
as a result of certain perils of the 
last World War and under Title III 
thereof it was given the task of dis- 
tributing the sum of $57,000,000 al- 
located to it for the rehabilitation of 
damaged or destroyed public prop- 
erty in the Philippines. 

The Commission fixed March 1, 
1947, to February 29, 1948, as the 
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one-year period required by law 
within which private property claims 
might be filed. During that period, 
a total of 1,250,000 claims, with a 
claimed value of $1,225,000,000, were 
filed. Of that number, nearly a mil- 
lion were for $500 or less; approxi- 
mately 247,000 were from $500 to 
$25,000; more than 1,600 were from 
$25,000 to $50,000; those from $50,- 
000 to $250,000 totaled 1,360; and 
there were 320 for more than $250,- 
000. 


Commission Begins 

Task of Adjudication 

As soon as claims began to be filed, 
the Commission started the complex 
task of adjudication. Rules and reg- 
ulations to conform to the law were 
adopted and essential policies and 
procedures were formulated by the 
Commission in order to secure the 
maximum efficiency in its work as 
well as insure the completion thereof 
within the statutory deadline of 
April 30, 1951. The process of ad- 
judication consisted of determining 
the eligibility of claimants, ascertain- 
ing the peril or perils which caused 
loss or damage to property claimed, 
seeing to it that the claimant had 






the required “insurable interest” in § 
the property under claim on or be- f 


fore December 7, 1941, and continu- 


ously to the date of loss or damage, | 


ee en 
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and that such property was compen- 
sable under the Act, and finally set- § 


tling claims on the basis of the 


“actual cash value” of the assets at ff 


the time of loss or damage, or on the 


postwar replacement cost, whichever b com 


was lower. Considering the high re- ff pa 


production costs in the  postwai 
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period, the Commission determined Ff 
that all claims should be settled on ff 
the basis of actual cash value at the f 


time of loss, which was held to be 


the representative prewar value, less ; 


depreciation. 
All those claims approved by the 


Commission for $500 or less were § 


paid in full in accordance with the 
law. Within the limit of its appro 
priations, the Commission was able 
to pay 52.5 per cent of the approved 
amount of claims in excess of $500. 
An analysis of the payments made 


by the Commission, as of December ff paym 


31, 1950, would show that a total of 


$131,766,435 was paid to claimants) 
whose claims were for $500 or less; inf 


the amount group $500 to $25,000, 
claimants received $130,109,880; in 
the $25,000 to $50,000 group, $12- 
874,127; in the $50,000 to $250,000 


soi 


group, payments totaled $29,399,201; § 
and in the group above $250,000,8 


claimants were paid $83,339,945. 
While on the basis of postwar re- 
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production costs the above payments 
were enough to rehabilitate losses 
suffered to the extent of only 20 per 
cent, they nevertheless proved to be 
a marked stimulant to rehabilita- 
tion, as they permitted many indus- 
tries and other activities to attract 
new capital or obtain credit to start 
rebuilding the industrial, commercial 
and agricultural enterprises which 
provided employment and otherwise 
benefited the Philippine economy. 
As proof of the “rehabilitation stim- 
ulus” caused by war damage pay- 
ments, the Commission found from 
an analysis of the reports of 1,326 
claimants whose approved claims ex- 
ceeded $25,000 that although they 
had been paid only $103,000,000, 
they had actually expended $513,- 
000,000 for rehabilitation, or five 
times the amount they had received. 

Among the recipients of war 
damage payments were sugar cen- 
trals in the amount of $13,433,000; 
mining companies, $18,001,000; pub- 
$9,840,000; hospitals, 
schools and religious organizations, 
$8,057,000; and 
companies, $3,560,000; manufactur- 
ers and dealers, $23,004,000; agricul- 
ture, $33,812,000, in addition to the 
hundreds of thousands of private 
individuals who were able to rehabil- 
itate their destroyed homes and other 


lic utilities, 


sawmills lumber 


losses. 

The Commission consistently 
maintained a close check on the uses 
to which the larger claimants put 
their war damage payments. Before 
first payments of $15,000 or more 
were made, the claimant was re- 
quired to submit a sworn statement 
regarding the planned expenditure 
of the money. Unless the reinvest- 
ment statements were satisfactory, 
payments were denied. Likewise, be- 
fore second and final payments were 
made, the Commission saw to it that 
the first payments had been expended 
in accordance with the claimants’ 
sworn statements and that the second 
and final payments would also be 
used for rehabilitation. In this man- 
ner, the proper expenditure and 
reinvestment of the Commission's 
funds were insured. 

As for the small claimant, it is 








believed that he expended his pay- 
ments in making himself a more 
useful and productive citizen. He 
bought food and clothing, repaired 
his home or shop, purchased land, 
tools, work animals and agricultural 
implements, and, in general, dis- 
bursed his money so that it con- 
tributed to the rehabilitation of 
himself and his country. 


War Damage Payments 

Were of Great Benefit 

While a_ substantial of 
claimants had protested that they 
had not been recompensed fully and 
others had voiced their disappoint- 
ment because the entire approved 
amount of their claims had not been 
paid, war damage claimants as a 
whole, whether large or small, were 
unanimous in their conviction that 
the war damage payments made to 
them had been of great assistance to 
their rehabilitation and _ recovery. 
They were well aware that the 
money for their war damage pay- 
ments came from the people of the 
United States and they were appre- 
ciative of the assistance given. 

The Commission finished its un- 
precedented task of adjudicating and 
paying private property claims on 
March 31, 1951, one month before 
the deadline of April 30, 1951, im- 
posed by the Philippine Rehabilita- 
tion Act. In carrying its work to com- 
pletion, the Commission incurred 
administrative expenses in_ the 
amount of $10,350,000, which was 
$1,650,000 less than the $12,000,000 
authorized by Congress for the pur- 
pose. The cost of administration, 
therefore, was only 2.6 per cent of 
the total appropriation of $400,000,- 
000, or considerably less than the 5 to 
7 per cent usually expended by major 
insurance companies in the United 
States as administrative expenses in 
connection with claims adjudication. 
As a result of judicious administra- 
tion of its funds by the Commission, 
savings in the total amount of 
$2,500,000 were effected and re- 
turned to the Treasury of the United 
States. This amount was derived 
from the $1,650,000 savings in ad- 
ministration expenses and exchange 


number 
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profit in the sum of $1,000,000. Of 
this amount, $150,000 was used for 
claim payments, increasing the min- 
imum $388,000,000 available there- 
for to $388,150,000. 

In order to eliminate the possibil- 
ity of confusion, the Commission 
likewise fixed a one-year period for 
filing public property claims to cor- 
respond with that for submitting 
private claims and established Feb- 
ruary 29, 1948, as the termination 
date. A total of 1610 public claims, 
with a claimed value of $190,417,- 
116.82 was filed. Inasmuch as the 
Commission was allocated only the 
sum of $57,000,000 for the payment 
of public property claims, it became 
necessary to establish priorities in 
their adjudication and settlement. 
Accordingly, inasmuch as health was 
of principal concern, hospitals and 
dispensaries were placed at the top 
of the priority list. Waterworks came 
next. Because of the vital necessity of 
education, schools followed. Then 
came national government buildings, 
provincial and municipal buildings 
and government corporations, in 
that order. 

Of the $57,000,000 allocated to it, 
the Commission set aside $55,250,000 
for awards and payments, using the 
balance for administrative expenses. 

The Commission decided that 
each award should be sufficient for 
the construction or reconstruction 
of a useful, usable unit. Unlike the 
requirement relating to private prop- 
erty claims, there was no limitation 
on the amount of awards that the 
Commission could make. The sole 
requirement in this connection was 
that the award should be utilized to 
replace damaged or destroyed public 
property. Awards were made on the 
basis of postwar reproduction costs 
but the Commission did not make 
them unless it was assured that the 
projects would be completed as sat- 
isfactory replacements for war-dam- 
aged or destroyed edifices. The Com- 
mission also endeavored to make its 
awards so that the maximum number 
of people would benefit and dis- 
tributed its allocations as widely as 
possible, consistent with war damage. 
As of December 31, 1950, the Com- 
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mission had allocated $4,591,087.01 
to hospitals and dispensaries; $3,063,- 
149.85 to waterworks and irrigation 
systems; $34,316,231.93 to schools; 
$6,920,747.89 to national government 
buildings; $4,158,783.32 to provin 
cial and municipal government 
buildings; and $2,200,000 to govern- 
ment corporations, or a total of 
$55,250,000. It will be noted that 
more than 62 per cent of the last 
amount had been awarded to edu 
cational institutions. 


Awards Made in Consultation 
with Philippine Government 
Although the Commission was 
granted sole authority in the distri- 
bution of the funds allocated to it 
for public property rehabilitation, 
its decisions were made in consulta- 
tion with the proper officials of th« 
Philippine Government. It is be 
lieved that the allocations of the 
funds as finally made resulted in the 
maximum benefit to all the people 
of the Philippine Republic. 
Among the projects which were 


believed to be of special benefit to 
the Philippines and for which the 
Commission had made awards and 
payments, were those for quarantine 
Manila, 


and at Cebu; the purchase of seven 


stations at Mariveles, nea 


iron lungs or respirators; the con 
struction of a children’s pavilion for 
tuberculous children on Govern 
ment-owned property in the Quezon 
Institute area; and the purchase of 
new locomotives and other rolling 
stock for the Manila Railroad Com- 
pany. Other major projects and the 
amounts paid on them include the 
University of the Philippines, $6,330,- 
000; 
$1,000,000; Barrio schools program, 
$2,705,000; Philippine General Hos 
pital, $1,060,000; and national gov 


Metropolitan Water District, 


ernment buildings, $6,545,000. 

The Philippine Rehabilitation Act 
required the Commission to con 
clude its activities relative to the ad- 
judication of public property claims 
not later than June 30, 1950. The 
statutory deadline was met and on 
the prescribed date all the funds al- 


Proposed New Section of Antitrust Law 


® Notice is hereby given by the 
Board of Governors, in accordance 
with Article IX, Section II of the 
Association By-Laws, concerning the 
action of the Board of Governors at 
its Chicago meeting, November 9-10, 
1951, recommending the creation of 
a new Section of Antitrust Law. 

A committee consisting of Messrs. 
William Simon, Thomas E. Sunder- 
land, John T. Cahill, Fred E. Fuller 
and Herbert A. 
before the Board as proponents for 
the creation of such a section. 

The principal arguments pre- 
sented in favor of an Antitrust Law 
Section were that the Corporation, 
Banking and Business Law Section 
contains so many divisions that it 


Bergson appeared 


is impossible to give proper empha- 
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sis to Antitrust Law; that the divi- 
sion has experienced difficulty in 
providing a program of the different 
phases of antitrust law; that the 
growing importance of this field of 
law necessitates consideration of the 
technical as well as economic prob- 
lems; that there are several hundred 
lawyers who are interested in this 
field of the law representing both 
plaintifls and defendants; that the 
would self 


section be financially 


supporting through section dues; 
and that there is no objection by the 
Chairman or Council of the Section 
of Corporation, Banking and Busi- 
ness Law to the creation of a separate 


section. 


Opponents to the creation of a 
Antitrust Law 


new Section con 


located to the Commission for pub- jj 
lic claim payments and administra- § 


tion had been obligated. The dis 
bursement to the Philippine Govern 
ment of the last of the funds avail 
able for public property reconstruc 
tion was completed by October 12, 
1950. 

Extensive inspection trips made to 
almost all provinces and major cities 
of the republic showed that the proj 
ects on which public claim payments 
had been made were substantially 
completed and that only a few had 
unfinished details attributable to 
lack of funds. It was patent that in 
general the people of the Philip 
pines deeply appreciate the action of 
States 
awarding war damage payments for 


the United Government in 
public property reconstruction, al 
though the majority of them express 
the desire and need for additional 
money for rehabilitation, inasmuch 
as the payments they received wer¢ 
enough to rehabilitate only 20 per 
cent of 


their actual damages and 


le Ses. 


tended that there is ample oppor 
tunity for discussion and presenta 
tion of programs in the present Sec 
tion; that a comparable situation 
exists in the Insurance Section where 
there are a number of divisions in 
volving specialties of the law; that 
such a section would create further 
expense to the Association; and that 
the attorneys participating would 
represent largely defendants. 

Ihe Board of 
hearing the arguments, voted to re 
the New York 
meeting which disapproved the cre 


Governors, afte! 


scind its action at 
ation of a section and voted to rec 
ommend to the House of Delegates 
that a new Section of Antitrust Law 
be created. 
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| Should We Revive the Constitution? 


A Study of the Decline of States Rights 






by Donald R. Richberg + of the District of Columbia Bar 


® Mr. Richberg presents the challenging thesis that the Constitution is already a dead 


letter, thanks to continued expansion of the powers of the Federal Government at the 


expense of the states through the use of the commerce, taxing and treaty powers. 


Taken from an address delivered before the State Bar of Arizona last year, Mr. 


Richberg's article calls upon the legal profession to halt the trend toward centralization 


of power in Washington. 





® Few people realize that the Consti- 
tution of the United States has been 
dying for several years and that the 
Supreme Court doctors offer little 
hope that it can be saved. 

When the life of a human being 
is destroyed the spirit leaves the 
body and death is an obvious fact. 
But when the life of an institution, 
or the life of a great legal document 
such as the Constitution is destroyed, 
its delinquent guardians will con 
tinue to insist that the spirit has 
not left the body because the body 
has not begun visibly to decay. 

Of course, even a living document 
cannot move itself or speak audibly; 
and, therefore, as long as the letters 
in it do not visibly fade, it can be 
argued that the spirit is still in them. 
\lso there is always the possibility 
that, even after the spirit has de- 
parted, it may be induced to return. 

Lawyers provide the largest num- 
ber of the appointed and sworn 
guardians of the Constitution. We 
ought to know whether it is alive 
or dead or dying; or whether, if it 
is temporarily devitalized, it can be 
revived. So I propose to discuss these 


questions: What is the disease which 
has been destroying the Constitu- 
tion? Can it be arrested? Can we, and 
should we, revive the Constitution? 

There is no difficulty in defining 
the disease which has been sapping 
the life of the 
what I call “malignant socialitis’. 


Constitution. It is 
That is not the same as “socialism” 
which is a mild political insanity 
which either cures itself or becomes 
a maniacal communism. 
“Socialitis” in its benign form is 
simply the desire and effort of nor- 
mal human beings to associate with 
others and work together voluntarily 
for the common benefit of all. In 
this way a human society is formed, 
composed of a large number of vol- 
untary associations, through which a 
free people pursue happiness, not 
as servants of good or bad masters 
but as masters of their own fate. 
Unfortunately this instinctive urge 
of human beings to work together for 
the common good is often trans- 
formed into a fanatic desire to make 


people work together for common 
progress. This produces the mental 
disease which I call “malignant so- 


cialitis”. It is particularly virulent 
when it attacks arrogant moralists 
and reformers. Any man is a social 
menace who is convinced that he 
knows what is right and wrong and 
what is good and bad for all people 
and who is not only willing but 
anxious to play God and to reorder, 
reorganize and renovate the lives of 
his fellow men—by compelling them 
to behave themselves according to 
his pattern of good conduct. 

Such a man is afflicted with “malig- 
nant socialitis”. If he becomes an 
avowed socialist you will know that 
he wants to change our form of gov- 
ernment for reasons and by methods 
which are openly advocated. You 
have a clear choice to support or to 
oppose him. If he becomes a commu- 
nist you will know what he wants to 
do to you and that he relies on se- 
crecy, treachery and force. You have 
a clear choice to fight or to submit to 
him. But when a self-styled “liberal”, 
a professed “democrat” and a con- 
firmed welfare afflicted 
with a cancerous socialitis he denies 
and conceals its malignant character. 


worker, is 


He repudiates socialism and de- 
nounces communism. But he prom- 
ises social security, socialized indus- 
tries and a socializing government. 
He proclaims his devotion to free 
enterprise. But he ties up industry 
with price controls, quantity con- 
trols, market controls, financial con- 
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trols, management controls and labor 
contro:s, until filing reports, attend- 
ing hearings, cutting red tape, com- 
plying with government orders and 
trying to find out what is going to 
happen next, occupy most of the 
time of business executives. Our 
‘liberal’, “democratic” welfarists as- 
sert that everyone should be free 
and equal—free from the anxieties 
and burdens of self-support and of 
spending or investing his own sav- 
ings, free from wanting things that 
are not good for him, and free from 
fear of anything except his own gov- 
ernment. They assert that everyone 
should be equal in his rights, but 
not in his duties, and equal in his 
rewards of good or poor work, of 
strong or weak character, of thrifty 
competence or spendthrifty incom- 
petence. 


Sufferers from ‘‘Malignant Socialitis” 
Seek To Achieve Communism 

In a word, those afflicted with malig- 
nant socialitis propose to use the 
forms and the converted processes 
of a free government to achieve the 
professed objectives of socialism and 
communism. This can only be ac- 
complished by eliminating all the 
constitutional limitations upon the 
powers of our Federal Government 
that were designed and carefully 


written to protect a free people from: 


the inevitable tyranny of an all-pow- 
erful, centralized government. 

This should be a sufficient diagno- 
sis of the disease which has been sap- 
ping the life of the Constitution. 
Now, as lawyers, let us review the 
legal means by which this elimina- 
tion of our constitutional safeguards 
of individual liberty have, to use a 
Washington phrase, been “proc- 
essed” in the last fifteen years. 

There are three great powers 
granted in the Constitution to the 
Federal Government, under careful 
and precise limitations. These pow- 
ers have been persistently expanded 
and the limitations upon them over- 
ridden until today they are being 
exercised, free from any apparent 
constitutional restraints, by a col- 
laboration of federal executive and 
legislative officials, with the acquies- 
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cence of the judiciary. These now 
omnivorous federal powers are the 
commerce power, the taxing power 
and the treaty power. 

Consider first the commerce power. 
From the early opinion of Chief 
Justice Marshall in Gibbons v. Og- 
den! down to and including the 
opinion of Chief Justice Hughes in 
the Jones & Laughlin case? the Su- 
preme Court maintained that the 
Congress had been granted no power 
to regulate the completely internal 
commerce of a state. 

Marshall said: “It is not intended 
to say that these words comprehend 
that commerce which is completely 
internal, which is carried on between 
man and man in a State, or between 
different parts of the same State 
and which does not extend to or 
affect other States” (9 Wheat. 1, 194). 

Hughes referred to the “explicit 
reservation of the Tenth Amend- 
ment” and said: ‘““The authority of 
the federal government may not be 
pushed to such an extreme as to 
destroy the distinction, which the 
commerce clause itself establishes, 
between commerce ‘among the sev- 
eral states’ and the internal concerns 
of a State. That distinction between 
what is national and what is local 
in the activities of commerce is vital 
to the maintenance of our federal 
system” (301 U.S. 1, 30). 

Let me express the hope that it 
is not illiberal and reactionary to 
assert today the validity of a prin- 
ciple of constitutional law which 
was maintained for one hundred and 
fifty years by the Supreme Court 
and which has been stated so clearly 
by such authoritative expounders of 
the Constitution as Chief Justices 
Marshall and Hughes. But, accepting 
the validity of this principle, how 
could the Supreme Court in the 
Wrightwood Dairy case’ in 1941 hold 
that a dairy, buying, processing and 
selling milk wholly within the State 
of Illinois, could be subject to fed- 
eral regulation? It held that local 
commerce “affected” interstate com- 
merce. How could the Court in 
Wickard v. Filburn* hold that a 
farmer could be penalized by the 
Federal Government for raising 


grain and feeding it to his own live- 
stock without complying with a 
federal regulation? It held that home 
growing and consumption “affected” 
interstate commerce in wheat. 

The basis for these rulings was 
laid in the loose use of two words 
by the Court. These words are “‘af- 
fect” and “appropriate”. In the first 
place the Court originally had held 
that when a purely local activity 
directly “affected” interstate com- 
merce it could be subjected to federal 
control. If this “affecting” comes 
from a private regulation of com- 
merce, as by a monopoly agreement, 
the logic is clear that private at- 
tempts to control interstate com- 
merce, “anything which directly ob- 
structs” commerce, must be subject 
to federal restraint or the granted 
federal power would be nullified.’ 
By the same logic, disputes between 
employers and employees engaged 
in interstate commerce might so 
“affect”, that is, obstruct, commerce 
that federal power could properly be 
exercised to protect commerce from 
such obstructions. 

But, when the Court began to ex: 
tend the word “affect” to mean that 
any local activity “affected” com- 
merce which in any way might have 
an effect upon commerce, it began 
the destruction of a clear limitation 
on the power of Congress which con- 
stitutionally extends only to the reg- 
ulation of things moving in inter- 
state commerce or of the activities of 
persons who are either engaged in 
such movements or are controlling 
or interfering with such movements. 


Court Gives Word “‘Affect"’ 
an Indefinite Meaning 


If the Court had recognized and 
maintained this limitation of the 
federal power to the control of per- 
sons and activities and things which 
were actually operative in or upon 
commerce, the indefinite word “af- 
fect” would have been given a defi- 





1. 9 Wheat. 1 (1824). 

2. National Labor Relations Board v. Jones & 
Laughlin Steel Corp., 301 U.S. 1 (1936). 

3. U.S. v. Wrightwood Dairy Co., 315 U.S. 110 
(1941). 

4, 317 U.S. 111 (1942). 

5. Addyston Pipe & Stee! Co. v. U.S., 175 U.S. 
211 (1899). 
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nite meaning. But; using the word 
loosely, local gambling, crime, ill 
health, zoning ordinances and in- 
deed almost all local activities and 
laws can be said to “affect”, in vary- 
ing degrees, interstate commerce. As 
Justice Holmes once pointed out, 
population has an effect on com- 
merce, but he opined that this would 
not authorize the Federal Govern- 
ment to regulate marriage and di- 
vorce under the commerce clause.® 

Such outrageous extensions of fed- 
eral commerce power have not yet 
been strongly advocated—but, as we 
shall see, such extensions of federal 
authority are no longer to be re- 
garded as fantastic possibilities under 
the expanding taxation and treaty 
power. Up to date the federal com- 
merce power has been extended 
principally into the field of industry 
and trade wholly within one state; 
that is, into the precise field from 
which the Constitution expressly 
excluded the Federal Government. 
his revision of the Constitution has 
been accomplished by the inaccurate 
and improper use of the word “ap- 
propriate”. Over and over again the 
Supreme Court has reiterated that 
Congress can use all “appropriate 
means” to exercise a “clearly 
granted” power. Accordingly, the 
Court has held that whenever a local 
activity “affects” interstate commerce 
the Congress has power to regulate 
the local activity as an “appropriate 
means” to exercise its power to regu- 
late interstate commerce. This soph- 
ism is the justification for the star- 
tling declaration in the opinion of 
Justice Stone in the Darby case, infra, 
from which I quote. The same state- 
ments were substantially repeated in 
the later Wrightwood case, supra. 
The learned Justice wrote: 

The power of Congress over inter- 
state commerce is not confined to the 
regulation of commerce among the 
States. It extends to those activities 
intrastate which so affect interstate 
commerce or the exercise of the power 
of Congress over it as to make regula- 
tion of them appropriate means to the 
attainment of a legitimate end, the 
exercise of the granted power of Con- 
gress to regulate interstate commerce. 
[United States v. Darby, 310 USS. 
100 (1941).] 


How could a great judge and a 
profound lawyer make such a state- 
ment? He asserts baldly that the 
power granted is not confined to the 
power granted. What can that mean? 
Is there such a legal doctrine that 
a power granted to exercise author- 
ity over a certain geographical area 
or over certain persons or over a cer- 
tain subject matter can be self-ex- 
tended by a public official over an- 
other area or over other persons or 
other subjects? On the contrary, a 
legal limitation upon the jurisdiction 
of any public official is an absolute 
bar to the exercise of his authority 
outside his jurisdiction. Police ofh- 
cers have no authority outside their 
legally defined jurisdiction no matter 
how much their performance of duty 
may be affected by outside activities 
or how advantageous it would be for 
a New York policeman to pursue a 
criminal into New Jersey and to 
bring him back without asking for 
his extradition. 


Public Official Cannot Exercise 

Power Beyond His Jurisdiction 

A state court cannot summon wit- 
nesses from another state, no matter 
how much their absence may “affect” 
the administration of justice and 
how advantageous it would be to 
force them to be present. The power 
of a public official may be defined by 
a statute or by a constitution. But in 
neither case can he extend his power 
beyond its defined limit over things 
or persons or activities outside his 
jurisdiction, on the ground that 
these are affecting his exercise of a 
granted power.” 

For a long time I have puzzled 
over how such an unsound doctrine 
could -ave been developed and given 
support by the Supreme Court of the 
United States. Recently an explana- 
tion occurred to me which I offer 
with due humility for the criticism 
of my legal brethren. Apparently 
the Court has not applied the rule 
of jurisdiction to the constitutional 
grant of legislative power. Apparent- 
ly it has assumed that a legislative 
officer of government is vested with 
an implied power to extend his 
granted power over persons and ac- 
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Donald R. Richberg began practicing 
in Chicago in 1905 and in the District of 
Columbia in 1936. He was Special Assist- 
ant Attorney General of the State of 
Arizona from 1929 to 1931 and Special 
Assistant to the United States Attorney- 
General in 1935-1936. He was General 
Counsel and later Chairman of the N.R.A. 
from 1933-1935. Since 1949, he has been 
a lecturer on constitutional law at the 


University of Virginia. 





tivities over which he has_ been 
granted no power. 

It is, of course, well established 
that a court’s jurisdiction may be 
limited to a defined subject matter 
as well as to a defined geographical 
area. In the first case in which the 
Supreme Court held an Act of Con- 
gress to be unconstitutional, Mar- 
bury v. Madison, 1 Cranch 137 
(1803), Chief Justice Marshall laid 


down the law that Congress had no 


power to enlarge the original juris- 
diction of the Supreme Court which 


was limited by the Constitution. 
Certainly then the Court could not 
enlarge its own jurisdiction by decid- 
ing that it would aid in its exercise 
for the Court to exercise a jurisdic- 
tion not granted. 

If the same logic were followed it 
would seem clear that the Court 
could not permit the Congress to 


6. Dissenting opinion in Northern Securities Co 
v. U.S., 193 U.S. 197, 400 (1903). 

7. A state cannot exercise its conceded police 
power to regulate intrastate activities to restrict 
interstate commerce competition. Baldwin v. Seelig, 
294 U.S. 511; Hood & Sons v. Du Mond, 336 U.S. 
525. 
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enlarge its own jurisdiction so as to 
regulate a subject matter not within 
its limited jurisdiction. It is argued, 
however, that the Congress was given 
power “to make all Laws which shall 
be necessary and proper for carrying 
into Execution” the powers expressly 
granted (Constitution, Art. 1, §8 
(18) ). Here is supposed to be found 
an authority to regulate intrastate 
commerce whenever such regulation 
is found to be a “necessary and 
proper” means of regulating inter- 
state commerce. But what is a “prop- 
er” exercise of a limited official 
power? It must be an act within 
the jurisdiction of the official who is 
acting. It is not “proper” for an 
official to act in an area or upon a 
subject matter outside his jurisdic- 
tion. Such an act might be a “desir- 
able” means to execute his authority 


but it can never be an “appropri- 
ate” means, using the word correctly 
to describe something which it is 
“proper” for him to do. 

Apparently this constitutional lim- 
itation of congressional power to a 


defined subject matter has been ob- 
scured to many lawyers by the fact 
that there is no geographical limita- 
tion upon the federal power within 
the domain of the United States. As 
a physical fact the Federal Govern- 
ment can send or place its officers 
anywhere and can enforce its laws 
against persons and activities and 
things anywhere in the United States. 
But it is quite clear that if an officer 
or employee of the Federal Govern- 
ment commits a crime (outside of 
his official duties) his offense is a 
subject matter of state jurisdiction.® 
It would hardly be contended that 
Congress had jurisdiction over that 
subject matter. However, if Con- 
gress has “plenary power” to pro- 
tect and interstate 
merce and it is “proper” 


promote com- 
for it to 
pass any law which it regards as an 
“appropriate means” to that end, 
why should not Congress undertake 
to prevent and punish all varieties 
of crime, since crime in general has 
very serious effects upon commerce? 

There is only one answer to that 
question: the Congress was never 
granted any jurisdiction to legislate 
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upon that subject matter, any more 
than it was granted any jurisdiction 
to regulate the buying, processing 
and selling of milk wholly within 
the State of Illinois, or any jurisdic- 
tion to penalize an Ohio farmer for 
raising grain for his own consump- 
tion, or any jurisdiction to regulate 
the wages of men washing windows 
in New York City.!° When the Con- 
gress enacted such laws to operate 
on a subject matter outside its juris- 
diction and when the Supreme Court 
sanctioned enforcement of such laws, 
the Constitution was not amended 
because only the people have power 
to amend the Constitution. Nor does 
failure to support the Constitution 
destroy it. The Constitution is only 
temporarily devitalized when those 
who are sworn to sustain it fail to 
support it. 

The lawyers of the United States 
as the largest and most influential 
body of trained and ordained guard- 
ians of constitutional government 
have still the power to revive the 
Constitution and to nourish it back 
to its original vigor. But in order to 
do this they must be aware and must 
educate public opinion to an under- 
standing of how the life of the Con- 
stitution is being sapped by the col- 
laboration of executive, legislative 
and judicial officials in ignoring its 
commands and in failing to support 
its vitality as the supreme law of 
the land. 

Since I have taken so much time 
to explain just how the constitu- 
tional limitations on the federal 
power over interstate commerce have 
been devitalized, the coincidental 
weakening of limitations on the tax- 
ing power and the treaty power ol 
the Federal Government can_ be 
more briefly described. 


Congress Was Granted 

but Limited Tax Jurisdiction 

No one who reads the debates which 
preceded and followed the grant of 
taxing power to the Federal Govern 


ment can question that this was also- 


the grant of only a limited jurisdic- 
tion to the Congress. There was the 
grant of a limited power to Congress 
to levy taxes “to pay the debts 


and provide for the common Defense 
and general welfare of the United 
States”.11 Obviously this was not the 
grant of a power to pay the debts of 
individuals, or to provide for the 
defense of individuals against local 
criminals, or to provide for the wel- 
fare of individuals so as to protect 
them against hardships arising out 
of individual misfortune, or individ- 
ual incompetence in self-support. 
These were all matters of local con- 
cern. Indeed the specific grant of a 
federal power to establish uniform 
laws on the subject of bankruptcies!” 
showed plainly the intent of the 
writers of the Constitution not to 
establish any further federal power 
over the individual financial welfare 
of the people. 

It seemed obvious and was gen- 
erally accepted for over a hundred 
years that the Federal Government 
had been granted no power to levy 
taxes except in order to spend money 
upon projects that would advance or 
protect the welfare of the entire na- 
tion. It had no authority to tax 
individuals so that it could spend 
money to promote their individual 
welfare, or the individual welfare ol 
other persons. There was a limit on 
the taxing power as well as on the 
power of domain. Peter 
could not be robbed to pay Paul. 

There was even a doubt for one 
hundred and fifty years as to whether 
the Congress could levy any taxes 
except to aid in executing its care- 
fully enumerated and limited pow- 
ers. But in 1936 the Supreme Court 
for the first time decided that the 

(Continued on page 85) 


eminent 


8. In Kilbourn v. Thompson, 103 U.S. 168, and 
McGrain v. Daugherty, 273 U.S. 135, the Supreme 
Court held that the congressional power to investi 
gate (and to legislate) was limited to “‘matters of 
which the particular house ‘has jurisdiction’."’ Legis- 
ctures, like courts, have a limited jurisdiction. 


9. When oa crime is committed in pursuance of 
official duties the case may be removed to o 
federal court. Tennessee v. Davis, 100 U.S. 257 


10. Apparently contra are U.S. v. Wrightwood 
Dairy, supra; Wickard v. Filburn, supra; and Mor 
tino v. Michigan Window Cleaning Co., 327 U.S 
173 (1946). 


11. Constitution, Art. 1, § 8 (1) 


12. Constitution, Art. |, § 8 (4) 
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What Do Laymen Think of Lawyers? 


Polls Show the Need for Better Public Relations 


by Albert P. Blaustein + of the New York Bar (New York) 


® Lawyers are proud of their profession and of the role that lawyers have played 


in shaping American government and American institutions. This article is a report 


on what laymen think of the profession, based on national polls of public opinion. 
The result is not pleasant reading for members of a profession that produced leaders 
like Coke, Marshall, Webster, LincoM and Hughes. Lt. Blaustein's article points up 


the necessity for increasing our efforts to improve public relations of the Bar. 





s “The profession of the law is the 
only aristocratic element which can 
be amalgamated without violence 
with the natural elements of democ- 


\\ . 
racy. . .\! I cannot believe that a re- 


public could subsist if the influence 


of lawyers in public business did not 


increase in proportion to the power } 


of the people.” @ 


Ihat’s what Alexis de Tocque- 


ville said when he visited America 
in 1835.1 And he was undoubtedly 
The that 


few people in the United States 


correct. only trouble is 
today would agree. 

Lawyers know that the preserva- 
tion of American democracy and the 
creation of world juridical order are 
primarily legal tasks. A nation with- 
out law cannot be a democracy. A 
nation without free lawyers exer- 
cising leadership in the creation and 
maintenance of government must, of 
necessity, be totalitarian. But legal 
leadership can only be exercised if 
the public is willing to follow legal 
leaders. The American public has 
vet to be completely convinced of the 
wisdom of such a course of action. 

And that leads 


directly to the 






problem of public relations and the 
Bar. Much has already been accom- 
plished in this field and much credit 


_must be given to the pioneers who 


ve sought to explain the legal 
ofession to the public. But much 
still remains undone. The public re- 
lations program of the legal pro- 
fession requires the services of every 
lawyer in the nation—and such serv- 
ices will not be obtained until every 
lawyer becomes fully aware of the 
exact status of the profession in 
American society today. Here is the 
sorry story: 

When Life magazine published its 
S. Schools? last 
year, it asked veteran pollster Elmo 


special issue on U. 


Roper to make a statistical survey 
of public opinion with respect to ed- 
ucation. One of the survey's ques- 


tions (Number 9) was as follows: 


f 
\ “Rank the order of importance to 


the community of: public school 


teachers, clergymen, public officials, 


merchants and lawyers.’ 


“™“, Here are the results: 
\ . , . 
( \ Teacher 1.3%, 


or o7 
21.1% 


19.1%, 


Clergyman 
Public Official 


Merchant 12.8%, 
Lawyer 9.7% 
Total 100.0% 


In 1949 and 1950, the American 
Institute of Public Opinion, under 
the direction of Dr. George Gallup, 
asked “Suppose a 
young man came to you and asked 


this question: 


your advice about taking up a pro- 
fession. Assuming that he was quali- 
fied to enter any of these professions, 
which one of them would you first 
recommend to him?” 

Here is the vote.’ 


1950 1949 

Doctor of Medicine 29.3%, 28.3% 
Engineer-Builder 16.5% 14.2% 
Business executive 8.0% 7.6% 
en oe o7 |} 07 
Clergyman 78%+ 6.7% 
aurver o7 o7 

Lawyer 78% TA4A%x 

; “nt career o7 

Government career 6.3% 69% 
Professor-Teacher 5.0% 6.9% 
‘ - d 4 d o7 
Banker 1.1%, 1.1% 
Dentist 3.8%, 3.7% 
Veterinarian 2.6% 2.0%, 
None, don’t know 8.8% 12.6% 





Total 100.0% 100.4%4 

While lawyers ranked a poor 
fourth in the totals in the 1949 poll, 
the legal profession ranked an even 
poorer fifth among the respondents 
who had had college training. Col- 





1. Democracy in America, Volume 1, Chapter 16. 

2. Life, October 16, 1950, page 14. 

3. Letter to this writer from Robert D. Coursen, 
Statistical Department, American Institute of Public 
Opinion, supplementing data contained in press 
releases of April 24, 1949, and July 12, 1950. 

4. Some respondents named more than one pro- 
fession in this survey. 
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lege men voted doctors first with 27 
per cent, followed by professor-teach- 
er and business executive with 14 
per cent, engineer-builder with 10 
per cent and lawyer with only 7 per 
cent. 

In the 1950 poll, college-trained 
respondents ranked lawyers sixth, 
following doctors, engineers, teach- 
ers, business executives and clergy- 
men in that order. 

These polls, according to Dr. Gal- 
lup, were “not intended as a survey 
of actual job opportunities, but 
[were] conducted to see what pro- 
fessions rank highest or seem most 
desirable in the public mind for a 
young man to enter”. 

An even more complete and de- 
tailed survey on this question—en- 
titled “Jobs and Occupations: A 
Popular Evaluation”—was con- 
ducted by the National Opinion 
Research Center in 1947.5 


A nation-wide cross-section of 
Americans was asked to evaluate 
each of some ninety occupations 
as “excellent”, “good”, “average”, 
“somewhat below average”, or 
“poor’—in accordance with a five- 
point rating scale. Each respondent 
was handed a card containing the 
following: 

“For each job mentioned, please 
pick out the statement that best 
gives your own personal opinion of 
the general standing that such a job 
has. 

1. Excellent standing. 

2. Good standing. 

3. Average standing. 

4. Somewhat below 
standing. 

5. Poor standing. 

X.I don’t know where to place 
that one.” 

Corrected scores, following statis- 
tical deductions for the “don’t 
know” answers, ranged from 96 to 
33 points. 


- 


average 


Number one on the occupational 
ratings chart was United States Su- 
preme Court Justice. County judge 
was tied for twelfth position with 
87 points and lawyer was tied for 
fifteenth with 86 points. 


Close behind United States Su- 
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preme Court Justice—and far ahead 
of county judge—were physician and 
state governor, both with scores of 
93. And college professor, scientist 
and banker were all rated higher 
than county judge or lawyer. Min- 
ister was ranked as the equal of 
county judge, while architect and 
dentist had scores of 86 to tie lawyer. 

Psychologist (85 points), civil en- 
gineer (84 points), and airline pilot 
(83 points) were rated immediately 
below lawyer in the National Opin- 
ion Research Center poll. And it is 
interesting to note that musician in 
a symphony orchestra, public school 
teacher and official of an interna- 
tional labor union received 81, 78 
and 75 points respectively. 

Despite the fact that the polls rate 
the lawyer somewhat below the busi- 
ness executive, on a par with the 
college professor, and somewhat 
above the labor leader, it would at 
least appear that a government un- 
der law would require lawyers in 
that government. The only trouble 
with this statement is that the Amer- 
ican public would disagree. 

A nation-wide psychological ba- 
rometer survey made by The Psy- 
chological Corporation in 1950 asked 
this question: 


“What kind of men do you think 
we need most in the government in 
Washington, labor leaders, business 
executives, lawyers, college professors, 
professional politicians, or 
types?” 


other 


And business executives—not law- 
yers—were mentioned more _fre- 
quently than all the other types 


combined. Here are the figures:® 
4707 


Business executives 1% 
Lawyers 11% 
College professors 10% 
Labor union leaders 8% 
Professional politicians 6% 
Other types 1% 
Uncertain 21% 


Even among union families, busi- 
ness executives were preferred twice 
as often as labor union leaders, but 
union families expressed definite 
preference for labor leaders and col- 
lege professors over members of the 
legal profession. 








Union Nonunion 

Families Families 
Business executives 30% 54% 
Lawyers 11% 12% 
College professors 13% 8% 
Labor union leaders 16% 5% 
Professional politicians 6% 5% 
Other types 1% 1% 
Uncertain 27% 19% 


What does the younger generation 
think about the lawyer? No compre- 
hensive professional survey has been 
made on this question, but an in- 
formal poll taken by banker William 
R. Kimball among high school sen- 
iors in Mattoon, Illinois,” last year 
is of more than passing interest. 

Here are two of the questions: 

1. “Exclusive of ministers, whom 
would you expect to be most in- 
terested in church?” 

2. “Whom would you expect to 
be most interested in you as a per- 
son?” 

And here are the answers: 


Question 1 Question 2 


Minister Omitted 88 
Social worker 97 1] 
Teacher 12 43 
Doctor 10 9 
Banker 2 ] 
Laborer 26 Omitted 
Merchant 6 Omitted 
Lawyer , 0 0 


What is wrong with the American 
lawyer? What has the American law- 
yer done to lose the confidence 
which De Tocqueville considered 
the heritage of the legal profession? 
What has the American lawyer not 
done to gain the confidence of the 
American public? 

Reginald Heber Smith, Director 
of the Survey of the Legal Profes- 
sion, has indicated® that the funda- 
mental complaint against lawyers 
stems from the public attitude that 
lawyers are in a large part unneces- 
sary—that the end of law is justice 





5. Opinion News, September 1, 1947, page 3. 


6. Based upon an uncorrected total percentage 
of 104 per cent. 


7. Banking (Journal of the American Bankers As 
sociation), July, 1950, page 99. 

8. Memorandum Concerning Complaints against 
Lawyers by Reginald Heber Smith. Submitted to the 
Advisory Committee of Laymen, Survey of the Legal 
Profession, February 11, 1949. 
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and each man feels that he knows 
what justice is as well as any other 
man. Director Smith finds that most 
complaints against the legal pro- 
fession fall under the headings of 
“high charges”, “financial dishones- 
ty”, “lawyers are liars”, “lawyers are 
tools of big business”, and “lawyers 
have too much power”. 

Of course, these charges are un- 
founded. But as long as they exist, 
they must be fought. 


Where the legal profession fails 
to serve the public—and serve it well 
—it must clean house. Fortunately, 
the nation’s bar associations abound 
with professional 
ethics and grievances, law reform, 
legal aid and lawyer reference plans 
which do the job and do it well. 
Fortunately, these committees have 
received the wholehearted support 
of the Bar. 

Where complaints against lawyers 


committees on 
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are unfounded, it is the task of the 
legal profession to “sell” the true 
role of the Bar to the public. For- 
tunately, public relations committees 
exist to do ihe job. Unfortunately, 
many lawyers have yet to be con- 
vinced that the job needs doing. 
Every attorney and counsellor-at- 
law must double in brass as a public 
relations man. Your public relations 
committee needs you and needs your 
help. 


Regional Meetings at Louisville and Yellowstone 


® The American Bar Association’s 
Ohio Valley Regional Meeting for 
the states of Kentucky, Ohio, West 
Virginia, Illinois and Michigan, will 
be held at Louisville, Kentucky, on 
April 10, 11 and 12. All correspond- 
ence concerning it should be directed 
to Blakey Helm, Regional Meeting 
Director, Marion E. Taylor Building, 
Louisville, Kentucky. 

John L. Davis, President of the 
Kentucky State Bar Association, and 
Oldham Clarke, President of thie 
Louisville Bar Association, will be 
working closely with Mr. Helm. The 
Kentucky State Bar Association will 
hold its annual meeting in conjunc- 
tion with the Regional Meeting. 

One day will be devoted to an in- 
spection of race horse farms and to 
attending the races at Keenland Race 
Track, near Lexington. 

The Brown Hotel, Louisville, will 
be the meeting headquarters. Plan 
to be there. 

The Northwest Meeting for Mon- 


tana, Idaho, Colorado, Utah, Wyom- 
ing, Washington and Oregon, will 
be held at Yellowstone National 
Park, before the Park opens, begin- 
ning at noon on Tuesday, June 17 
and ending at noon Friday, June 20. 
All facilities of the Park will be 
turned over to the members attend- 
ing the meeting. All correspondence 
should be directed to William E. 
Jameson, Regional Director, Electric 
Building, Billings, Montana. Schools 
will be in the vacation period, so you 
can bring your whole family. 

The Regional Directors will be 
directly in charge of all hotel reser- 
vations and arrangements for work- 
shops and for any section meetings. 

These Regional Meeting pro- 
grams, like those last year at Atlanta 
and Dallas, will sparkle with timely 
and useful institutes and entertain- 


ment unique to each region for the 
lawyers and their ladies. 

Judge Harold R. Medina, Chair- 
man of the Section of Judicial Ad- 


ministration, has assured both Re- 
gional Directors that there will be a 
fine program on minimum standards 
of judicial administration. Each 
morning will feature a world affairs 
program, 

State bar presidents of the states 
involved are planning a meeting in 
conjunction with the Regional Meet- 
ings and will be joint hosts and par- 
ticipants in each meeting. 

Lawyers planning to attend should 
make their reservations early. Facili- 
ties are limited to 1200 at Louisville 
and to 1000 at Yellowstone. 

Burt J. Thompson, of Forest City, 
Iowa, is chairman of the American 
Bar Association’s Committee on Re- 
gional Meetings and the other mem- 
bers are Charles §. Rhyne, of Wash- 
ington, D. C.; Robert G. Storey of 
Dallas, Texas; E. Smythe Gambrell, 
of Atlanta, Georgia, and Richard P. 
Tinkham, of Hammond, Indiana. 
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Coke and Bacon: 


Two Anniversaries 


# The anniversaries of the birth of 
two immortals of our profession will 
presently occur. Sir Francis Bacon 
was born January 22, 1561, and Sin 
Edward Coke February 1, 1552. The 
two were rivals throughout their pro- 
fessional and political careers. No 
other vocation offers two men with 
comparable intellects whose lives pre 
sent similar parallels. Both attended 
Trinity College and both served in 
the House of Commons. Each was at 
one time Solicitor General and each 
at another time was Attorney Gen- 
eral, Coke, as a young man, was 
Speaker of the House of Commons. 
Bacon, later, presided over the House 
of Lords. Each offered marriage to 
the same young woman. Each was at 
one time imprisoned in London 
lower. Coke was dismissed from his 
office as Chief Justice of the King’s 
Bench, and Bacon was removed from 
his post as Lord High Chancellor of 
England. 

Coke, the fountainhead of the com- 
mon law, is, in the opinion of many, 
the greatest lawyer that the common 
law has produced. The Petition of 
Right, of which he was the author, is 
one of the great charters of human 
freedom. He envisioned constitu- 
tional law and his writings command 
a degree of respect accorded only to 
such law books as Gaius’ Institutes. 

Bacon was a brilliant lawyer who, 
in addition to writing two law books 
of enduring value, enriched the li- 
braries of the world with such pro- 
found treatises as The Advancement 
of Learning, The History of Henry 
VII and the Novum Organum. The 
chaste literature which flowed from 
his pen delighted us even in the days 
of our youth when we first read his 
Essays. His penetrating mind found 
interest in virtually all phases of 
knowledge. His death resulted from 
a chill which he contracted while 
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conducting an experiment which was 
the precursor of modern refrigera- 
tion. 

Coke, scrupulously honest, was a 
man of rare courage and of remark- 
able independence. Fortunately he 
had the courage of his convictions 
and the will to fight. When the 
twelve judges of the common law 
courts who heard the In Commen- 
dam case were upbraided by King 
James for disregarding his directions 
and were asked whether in a future 
case, they would yield to his wishes, 
Coke, unlike his associates, did not 
fall to his knees and answer yes, but 
replied: “I will do that which it is 
” The high, in 
dependent and intrepid spirit which 


fit for a judge to do. 


he manifested set an ennobling ex- 
ample for every judge who, in the 
face of arduous duty, has found him- 
self quavering. 

Bacon’s character was his Achilles’ 
heel. Endowed with one of the most 
brilliant minds known to mankind, 
he did not depend upon it to gain 
for him the public office which he 
avidly sought. Rather he resorted to 
servile obeisance to royalty, flattery 
of the unworthy and intrigue at the 
expense of those who were doing 
their duty. When he had reached the 
apex of his career, he was confronted 
with twenty-seven charges of bribery 
presented to the House of Lords 
over which he, as Viscount St. Al- 
bans, presided. Bacon’s conduct on 
that occasion was execrable. First, he 
feigned illness. Then he resorted to 
influence. Shortly he sought to palli- 
ate, but when the House of Lords 
demanded an answer, he pleaded 
guilty to all twenty-seven charges. 

Coke was removed from his office 
of Lord Chief Justice because, in the 
face of a fiat delivered to him by a 
Stuart king, he did that which it was 
fit for a judge to do. Bacon was re- 


moved from the office of Lord High 
Chancellor because of his corruption. 

In the hour of adversity, character 
is the lever which turns the future; 
it enables the worthy to rise from 
disaster. When Coke left the bench, 
he did so with the consciousness that 
he had faithfully performed his duty. 
Bacon lay down his sullied judicial 
ermine with bitter reflections on his 
shattered hopes. Coke spent his re- 
maining years as a leader in Parlia- 
ment. When one of his measures, 
which has become a part of man- 
kind’s charter of freedom, was en- 
acted, a fellow member in Parlia- 
ment delivered the encomium, “I 
cannot think of flattery, but we may 
here thank him now where posterity 
will hereafter commend.” The pre- 
diction has been borne out by the 
course of events. 

Truth exacts the admission that 
Bacon’s was the superior intellect 
and that his writing illuminated a 
wider range of subjects than Coke’s. 
But when full homage has been paid 
to Bacon, and the attention reverts 
to Coke, we find that his contribu- 
tions to jurisprudence rank him with 
men like Solon and Justinian. He 
exhibited a virtue difficult in all ages 
—rectitude in public life. In a period 
which countenanced clever corrup- 
Coke’s remained un- 
touched. 


tion, name 


In the preface to his Maxims of 
the Law, Bacon wrote: “I hold every 
man a debtor to his profession; from 
the which as men of course do seek 
to receive countenance and profit, 
so ought they of duty to endeavour 
themselves by way of amends to be 
a help and ornament thereunto.” 

Bacon and Coke are each a help 
and ornament to our profession. In 
appraising the value of a life, man- 
kind makes a distinction between 
the mind and the man. Time pays a 
greater homage to the man himself 
than to the brilliance of an intellect. 
The higher esteem in which lawyers 
hold Coke shows that our profession 
awards its highest tribute to char- 
acter. 

GEORGE RossMAN 


Salem, Oregon 
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®" The American Law Student As- 
sociation is an important new devel- 
opment within the framework of 
American Bar Association activities. 
In recent weeks my own contact with 
this field has been closer than ever 
before, due to meetings with the law 
students of the University of Chi- 
cago on October 31 and the Univer- 
sity of Iowa on November 13. Dur 
ing the first week in December simi- 
lar occasions are scheduled for Stan- 
ford University and the University 
of California. 

The work being done on behalf 
of the American Bar Association 
along these lines is impressive, under 
the direction of Paul W. Lashly, 
Chairman of the Junior Bar Confer- 
ence, and Chester J. Byrns, Director 
of the Law Student Program of the 
\ssociation. Mr. Byrns devotes his 
full time to the task and has his office 
at our Headquarters in Chicago. 

Chapters of the American Law 
Student Association are being estab- 
lished in the various law schools, the 
point having already been reached 
where the organization exists in 83 
of the 121 approved schools. In this 
way law students are acquainted, 
prior to entering the profession, with 
the activities of the organized Bar 
and the principles for which we 
stand. They are becoming imbued 
with the attributes of leadership so 
necessary during their years of the 
practice of law. A background is be- 
ing created not only for the develop- 
ment of American Bar Association 
membership but also for the produc- 
tion of experienced committee mem- 
bers available for appointments by 
the presidents of bar associations on 
all levels. There is always a need for 


men whose worth has been proved. 
Che development of our activities 
among law students is in my opinion 
one of the most significant in the 
entire scope of our work. 

When talking to the law students 
at the University of lowa on Novem- 
ber 13 the audience included many 
of the practicing lawyers at lowa 
City and members of the faculty of 
the law school. In introducing me, 
Emil Trott, President of the Johnson 
County Bar Association, explained 
that twenty-one members of the local 
Bar are already members of the 
American Bar Association and that 
forty-five lawyers are engaged in the 
active practice of the law in Johnson 
County; he proceeded to present to 
me as a Suitable gift in honor of the 
occasion, applications for member- 
ship, each accompanied by a check, 
from 37 additional members of the 
Bar, making a total of 58. The ex- 
cess over 45 is accounted for by mem 
bers of the faculty of the law school 
and lawyers engaged in fields such 
as insurance, banking, real estate, 
etc. This experience was an outstand- 
ing one in the official life of your 
President, making a deep impression 
upon him as an evidence of what 
can be done by way of voluntary 
effort in bringing the entire Bar of 
a community into American Bar As- 
sociation membership. The accom- 
plishments of the Johnson County 
Bar Association may well be taken 
as a model for other groups, large 
and small, the country over. 

During a two-day session of the 
Board of Governors at Chicago in 
November there was an interesting 
celebration of the twenty-fifth anni- 
versary in the service of the Associa- 





tion of three persons at the Head- 
quarters Office: Clare Raish, Henry 
Juchinski and John Smuda. It is 
significant that the work at the 
Headquarters Office is being done by 
people who are so intensely loyal to 
the Association and experienced in 
the details of their respective duties. 
Ihe celebration of the twenty-fifth 
anniversary of these three individ- 
uals was marked by the presence of 
the entire Headquarters Staff and 
the Board of Governors. 

Following the two-day meeting of 
the Board on Friday and Saturday, 
November 9 and 10, the annual con- 
ference of Section Chairmen was 
held Sunday, November 11, at the 
Drake Hotel in Chicago. Due to the 
fact that several of the Section Chair- 
men are new this year, the meeting 
was of unusual importance. It was 
characterized by the direct participa- 
tion of the chairmen themselves, ask- 
ing questions and discussing the 
problems so many of them have in 
common. The opportunity was pre- 
sented to clear up various points 
bothering them in the past on which 
the direct replies and explanations 
of the officers and members of the 
Board of Governors have a definite 
bearing. An example of the subjects 
discussed is the manner of billing 
Section dues, with the result that a 
change has been agreed to, highly 
satisfactory to all concerned. You 
will notice the difference when the 
time comes and it all relates back to 
the discussion at this meeting of the 
Section Chairmen. 

A state bar organization flourish- 
ing under good leadership and man- 
agement is well exemplified by the 
Nebraska State Bar Association 
which I had the privilege of visiting 
during the middle of November. The 
presence of George Turner as Secre- 
tary and Treasurer gives the neces- 
sary element of continuity and adds 
much to the effectiveness of the high 
caliber of men elected year by year 
to head the Association. 

During the course of two days in 
Washington I had the privilege of 
conferring with the Judge Advocates 
General of the Army, Navy and Air 

(Continued on page 84) 
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ws Good Judge Planks 


Many recent developments indicate that we are at the 
flood of the tide in the affairs of men which, if we take 
it boldly, will carry the progress of the improvement of 
the administration of justice to a new highwater mark. 
The public is aroused to the vital importance of the 
qualifications of those selected for judicial office. John 
W. Davis timed very happily the introduction of the 
resolution adopted by the Assembly and House of Dele- 
gates at the New York meeting which directs the Presi- 
dent of the Association to appoint a special committee 
to request the platform committee of each of the 
two major political parties in 1952 to include a plank 
pledging: 

(a) That only the best qualified persons available 
shall be selected for appointment to judicial offices; and 

(b) That the President of the United States before 
nominating and the Senate before confirming shall re- 
quest the report and the recommendation of the Com- 
mittee on Federal Judiciary of the American Bar 
Association. 

As has been found by the Brooklyn Bar Association 
in New York and many others which have followed its 
lead, the time to get commitments from politicians is 
when they are seeking votes. It would be hard for the 
political parties, even if they wished, to resist the 
power of the public opinion that will range itself behind 
the American Bar Association’s Committee who will 
request these platform pledges. 

The press has lined itself up with the movement 
almost unanimously. The New York Herald Tribune 
with its approval has cautioned against anything like 
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delegation of the appointing power. This is an un- 
founded fear. Nothing approaching it is in the plan. 
The nominations will still originate with the appoint- 
ing power. What will be accomplished is that the ap- 
pointing power will have the benefit of the views of 
those who know the candidates best and the public will 
know how far the appointing power has respected those 
views. 


w Television and the Administration of 
Justice 


Within the past several months thousands of American 
citizens have witnessed an unusual spectacle. Television 
has brought into their homes the appearance before a 
Senate Committee of many persons suspected of having 
knowledge of interstate criminal syndicates. The be- 
havior of these witnesses, to say nothing of the conduct 
of some of the committee members, has provided diver- 
sion and often even amusement. 

It is doubtful if many of the spectators have thought 
beyond the entertainment of the moment, or contem- 
plated the significance of what they saw. The deeper 
implications of this phenomenon have, however, evoked 
serious thought on the part of a few, among them the 
author of the article, entitled “Justice and TV”, appear- 
ing in this issue of the JOURNAL. 

We are accustomed to think of the effect of techno- 
logical development upon economics, living conditions 
and even war. But we, as lawyers, should consider well, 
and prepare ourselves to meet, the serious threats from 
television, one of the newer technological develop- 
ments, against our own field of endeavor and one of 
the oldest, the administration of justice. A thoughtful 
reading of the article will prove helpful in considering 
this problem. 


a “Malignant Socialitis”’ 


In our November issue we printed an editorial entitled 
“Vanishing Constitutions”, which commented on the 
growth of governmental power by reason of the gener- 
ally established judicial technique of side-stepping con- 
stitutional questions unless they come up for review 
in narrowly circumscribed judge-made channels. 

This issue contains an article “Should We Revive the 
Constitution?” by Donald Richberg, which goes even 
further and objects to what the courts have done to the 
Constitution itself, where the questions have been pre- 
sented in a manner acceptable to the courts. 

Mr. Richberg’s career is well known to most of our 
readers. They will recall the part that he played in the 
drafting of the Railway Labor Act as far back as 1926. 
They will also remember him as one of the draftsmen 
of the Norris-La Guardia Act and of the National Re- 
covery Act. He has practiced law in Washington, D. C. 
since his services as General Counsel and then Chairman 
of the N.R.A. terminated when the Act was declared 
unconstitutional by the Supreme Court. 
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Mr. Richberg objects strongly to the recent trend of 
constructing the Constitution, not as a limitation on 
governmental power, but as a convenient vehicle for 
permitting the government to do whatever it wants 
to do. 

Lawyers know better than most other citizens whether 
the Constitution “is alive or dead or dying; or whether, 
if it is temporarily devitalized, it can be revived”, says 
Mr. Richberg. 

His message for American lawyers is this: 

To the lawyers of the United States I would say that 
it is our sworn duty to educate ourselves, our clients and 
all citizens who will listen to us, to an understanding that 
the life of the Constitution is being destroyed by legalistic 
misconstruction of its most vital provisions which were 
written to protect the people from the inevitable oppres- 
sions of a centralized government of unlimited power. If 
we would restore and perpetuate government of and. by and 
for the people, we must revive the Constitution. 

Mr. Richberg, in effect, underscores the classic state- 
ment of Mr. Justice Brandeis in Myers v. United States, 
272 U.S. 1, 293: 

The doctrine of the separation of powers was adopted 
by the Convention of 1787, not to promote efficiency but 
to preclude the exercise of arbitrary power. The purpose 
was, not to avoid friction, but, by means of the inevitable 
friction incident to the distribution of the governmental 
powers among three departments, to save the people from 
autocracy. 

Mr. Richberg pungently asks: “What, in this scheme 
of checks and balances, has happened to the judicial 
check?” 


u There Ought To Be a Law 


Governor Stevenson of Illinois in an article in this issue 
contrasts the remarks of*the retiring President at the 
New York meeting with the action at the same meeting 
approving the recommendation of the Commission on 
Organized Crime. The first decried the trend toward 
centralization and the second recommended that the 


state governments, as distinguished from the local gov- 
ernments, assume enlarged responsibilities and func- 
tions in the area of law enforcement. Governor Steven- 
son does not like centralization any better than our 
President did and points out that before turning over 
to the state the responsibility for suppressing gambling, 
for example, there is a lot that can be done under the 
existing system. 

Much can be said for the view of the Commission. 
The time has passed when it was a rare crime that 
transcended the bounds of a single county in the whole 
of its hatching, commission, detection, prosecution and 
punishment. The local enforcement officials need help 
outside of their own bailiwicks. That is as far as it 
goes, however. The demand that enforcement be turned 
over to the state represents nothing more than the 
course of least resistance for that ever increasing group 
of us who live in a world of words and paper. When we 
find that gamblers are running our cities for us our first 
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thought is, the legislature ought to change that. We 
then look at our statutes. They seem adequate so far 
as law enforcement machinery goes but we feel that we 
must find something for the legislature to do so we ask 
that the machinery be turned over to the state. 

It is nothing but laziness—a human quality so uni- 
versal that if the laws of Solon and Draco had really 
been enforced we suspect that the names of the law en- 
forcers would have rung down through the ages much 
more loudly than those of the law givers. 

We must heed Governor Stevenson’s advice. Perhaps 
it was more than could be expected of human nature 
to avoid contributing to the violation of the prohibi- 
tion law, but few of us are so devoted to the goddess of 
chance that our psyches would be permanently bruised 
by the absence of her shrines from our town and coun- 
try clubs. We none of us know to what extent the part- 
nership between gamblers and government is based on 
our own countenancing of the infraction of the law. The 
complaisant district attorney of a county where the 
members of the American Bar Association attendant at 
their Annual Meeting a few years ago showed their 
skill at bird-cage, chemin de fer, craps, roulette and 
poker, might with more justice have wondered at his 
condemnation by his brethren of the Bar when, a little 
later, it became politically expedient to find a scapegoat. 

Perhaps laws against gambling, like laws against sell- 
ing alcohol, are unenforceable. If so we ought to be at 
work for their repeal so as to eliminate that occasion 
for participation of organized crime in government, but 
if the Bar and the other influential elements of the 
community want laws enforced, they can be enforced 
at the local level. 


a The Equal Rights Amendment 


This issue of the JOURNAL contains an article by one of 
the members of our Association who resides in the 
State of Florida, in which the writer furnishes many 
arguments which strongly support the passage by Con- 
gress of an “Equal Rights Amendment” to the Constitu- 
tion of the United States. The purpose and effect of the 
proposed amendment would accomplish at one stroke 
the elimination of all discrimination existing in the 
forty-eight states between men and women and make 
them citizens on an equal basis. Since the adoption of 
the Nineteenth Amendment some thirty years ago, 
action has been taken in many of the states in one form 
or another to eliminate discrimination heretofore exist- 
ing between men and women, with the ultimate goal 
of giving full legal equality to all citizens irrespective 
of sex. Over the country at large the progress toward 
achieving this goal has not been too rapid and in many 
states there still exists a marked discrimination between 
the civil rights of men and women. While the subject 
is one which presents a strong appeal and a definite 
sense of right, nevertheless it is still highly controversial 
and productive of much difference of opinion in many 
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sections of the country. 

Mrs. Murrell presents a strong case in support of the 
proposed amendment and calls attention to the fact 
that in the past two presidential campaigns both major 
political parties have included in their national plat- 
forms planks supporting the adoption of such an 
amendment. Notwithstanding the discrimination that 
at present exists in many states, women are citizens of 
the United States as well as of their respective states 
and are also voters. The last census figures show that in 
most states there are at least as many, if not more, 
women than men and it would seem only logical that 
anything like a united voice on the part of women, in 
support of the adoption of an equal rights amendment, 
would be sufficient to insure its approval by Congress. 
This is still a republican government in principle, if 
not in party, and the united voice of a group represent- 
ing more than one-half of the total electorate should 
be heard in Washington with sufficient force to insure, 
in the near future, formal action by Congress in support 
of the proposed amendment. 





Editor to Readers 











Two thousand copies of Pre-Trial by Harry D. Nims 
reviewed in the October, 1950, issue of the JouRNAL (36 
A.B.A.J. 837) have been sent by the Section of Judicial 
Administration to all the judges of the courts of general 
original jurisdiction in the various states. In addition, 





the Administrative Office of the United States Courts 
has bought 200 or more copies to be sent to the federal 
judges. 

The volumes sent the state judges were accompanied 
by a memorandum in which the following statements 
were made: 

Pretrial procedure has been one of the most signifi- 
cant developments in law administration for many a 
year. After much misunderstanding and as a result of 
helpful criticism and experimentation, the techniques 
of pretrial procedure have been improved and standard- 
ized. This volume tells the story and gives explicit data 
concerning the functioning of this procedural device. 
Through the co-operation of The Davella Mills Founda- 
tion, Upper Montclair, New Jersey, and of the Carnegie 
Corporation of New York City, the Section of Judicial 
Administration of the American Bar Association has 
purchased 2000 copies of this book which it is sending 
to trial judges of the courts of general original jurisdic- 
tion in the various states in the hope that it will be 
helpful to them in the study and use of pretrial 
procedure. 

In recent months, bar associations in various parts of 
the country have held demonstrations of pretrial con- 
ducted by judges who have used the procedure. This 
book contains stenographic minutes of such demonstra- 
tions. If any bar association is considering arranging 
for such a demonstration, information as to judges who 
may be available for conducting it may be obtained by 
writing to Judge Alfred P. Murrah of the United States 
Court of Appeals, at his chambers in Denver, Colorado. 
Judge Murrah is Chairman of the Pretrial Committee 
of the Judicial Conference of the United States. 


N ational Socialism is now in the process of slowly stabilizing the new 
legality in Germany which was created by revolution. This is basically 
different from the former legality and is also beyond the possibilities of 
criticism, which National Socialism could itself apply in the old system. 
When democracy granted democratic methods for us in the times of 
opposition, this was bound to happen in a democratic system. However, we 
National Socialists never asserted that we represented a democratic point 
of view, but we have declared openly that we use democratic methods only 
in order to gain the power and that, after assuming the power, we would 
deny to our adversaries without any consideration the means which were 
granted to us in the times of opposition. In spite of this, we can assert 
that our government meets the rules of an ennobled democracy. 

We have been sovereign masters of criticism and are allowed to assume 
unanimously the standpoint permitting the right of criticism. With this 
one difference: The right to criticize, provided that it should make sense 
and not democratic nonsense, in order to be useful to the people which 
after all has to stand above all political matters. This right can be granted 
only to the wiser people over the more stupid ones and never the other way 
around, It remains only to be proven that we National Socialists were 


apparently wiser during the opposition. 


—Volume 5, Nazi Conspiracy and Aggression (Washington, U. S. Govern- 


ment Printing Office, 1946) page 88. 


46 American Bar Association Journal 


















irts 
ral 


‘ied 
nts 


nifi- 
ya 
t of 
jules 
ard- 
lata 
vice. 
nda- 
egie 
icial 
has 
ding 
sdic- 
1 be 
trial 


ts ol 
con- 
This 
stra- 
ging 
who 
d by 
tates 
rado. 
littee 


Full Citizenship for Women: 


An Equal Rights Amendment 


by Ethel Ernest Murrell + of the Florida Bar (Miami) 


® Mrs. Murrell argues ably for the adoption of a constitutional amendment guaran- 
teeing complete equality of the rights of men and women. Declaring that the Nine- 


teenth Amendment was only a step in that direction, she answers critics who speak 


of ‘states’ rights’ and who deprecate the need for such guarantees. 





« The Equal Rights Amendment 
reads: “Equality of rights under the 
law shall not be denied or abridged 
by the United States or by any State 
on account of sex.” It will grant 
American women full citizenship. 
“But why,” the question is often 
asked, “why, in order to attain full 
citizenship, do American women 
want an amendment to the Constitu- 
tion?” Is it not enough that state leg- 
islation is rapidly giving them as 
many, if not more rights, than wo- 
men have possessed since matriarchal 
Egypt, at least during the period of 
written history? After all, why quib- 
ble about constitutional protection? 
Cannot women be content to accept 
their status as limited citizens, pro- 
vided the states grant them privileges 
and actual rights? 

If there were any stability in state 
law, this might indeed suffice. Un- 
fortunately, state rights are subject 
to continual and constant change. 
here is no safety for women in any 
legislation that is unbacked by con- 
stitutional guarantees. 

The American male is a citizen by 
virtue of rights guaranteed him in 
the Constitution. None of these 
guarantees attach to women. Only 
the right to vote, placed in the Con- 


stitution by amendment includes 
females in that document. All other 
rights such as the right to ownership 
of property, to work, and to choose 
unrestrictedly the hours for such 
work, to control earnings and in- 
come, to custody of children, to di- 
vorce or to freedom of speech, are 
state rights, subject to change every 
time state legislatures meet. 

The fault lies not in the Consti- 
tution, but in the interpretation 
given the Constitution by the courts. 
Take for instance, the Fourteenth 
Amendment. Ever since its passage 
women have been trying to come 
under its liberating and protective 
clauses. The Supreme Court held 
that the state cannot bar Negro men 
from jury duty because to do so 
would brand them as inferior citi- 
zens and deprive them of the equal 
protection of the laws guaranteed by 
the Fourteenth Amendment. But, in 
the same decision, the Court held 
that jury service may be limited to 
males. 


Women Are Disqualified 

for Jury Service 

Women are still disqualified for jury 
service in many states. Other states 
differentiate between male and fe- 
male jurors by making service man- 


datory for one group; voluntary for 
the other. Since the right to trial by 
a jury of one’s peers is guaranteed 
all United States citizens by the Con- 
stitution and is a right that has been 
jealously guarded by English-speak- 
ing men since 1215, these exclusions 
are clearly discriminatory; exclusion 
from jury service is only one instance 
wherein the limited citizenship of 
women is apparent. 


The International Labor Organi- 
zation has recently produced a treaty 
limiting night-work for women. It 
was transmitted by President Tru- 
man to Congress in August, 1950, 
and recently Secretary of Labor 
Tobin transmitted it to the forty- 
eight states. If this treaty becomes 
law, the hours women can work will 
be limited, thus setting them aside 
again as a specialized labor group. 
This is no new thing. 

In the twenties New York State 
passed a law forbidding women to 
work after midnight. Telephone 
operators, printers, proof-readers, sec- 
retaries and waitresses were among 
those affected. When it was sug- 
gested that such laws were oppres- 
sive and that they had been passed 
for the purpose of removing the 
competition of women, denials were 
forthcoming; yet a former New York 
labor law which prohibited the em- 
ployment of women printers at night 
made no mention of women who 
cleaned printing offices at night. 
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Presumably no male coveted a scrub- 
bing job. In 1836 the New England 
Association of Farmers, Mechanics 
and other workingmen, expressed 
the point neatly in a resolution 
which read: 

Whereas, Labor is a physical and 
moral injury to women and a COM- 
PETITIVE menace to men, we rec- 
ommend legislation to restrict women 
in Industry. 

Subsequent state legislatures sub- 
stituted the word “protection” for 
“restrictive” and produced the same 
results. Ohio passed a general mini- 
mum wage law for women only 
in 1933. In the dry cleaning indus- 
try wages for women were set as much 
as one-third higher than men were 
getting under NRA. Within three 
years one-fifth of all women em- 
ployed in the dry cleaning industry 
had been dismissed. Obviously, a 
republic which purports to extend 
equal justice under law should not 
set women apart as workers. Legisla- 
tion raising the standards of all 
workers, such as the Federal Wage 
and Hour Law, should be the crite- 


rion and aim of everyone interested 
in better civic conditions; since the 
Equal Rights Amendment prohibits 
laws that restrict on grounds of sex 
alone, it is the first step to the ideal 
of higher standards for all workers. 


Protective Laws 

Need Not Be Affected 

Maternity laws, pension grants and 
health laws need not be affected. 
Experience with like measures in 
New Zealand, the Netherlands and 
Scandinavia has shown that equality 
before the law does not affect pro- 
gressive health regulations. In fact, 
once we have cleared the books of 
medieval restrictions we can then 
concentrate on true protective laws— 
maternity laws, for instance. The 
United States, for all its chatter 
about protecting women, rarely 
grants leaves with pay to working 
expectant mothers or periods of rest 
after birth. In other countries, where 
equality exists, such laws obtain, 
shielding mother and future citizen 
alike. Maternity legislation is com- 
patible with equality for it is similar 
to legislation for veteran soldiers’ 
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benefits. It is granted for a special 
service rendered to society. It is not 
sex legislation, as it does not apply 
to all women any more than veteran 
soldier legislation applies to all men. 
Both types of legislation are legiti- 
mate forms of “classification” and 
neither violates the principle of “the 
equal protection of the law”. 
Discussing the limitation of the 
power of the state to “classify” for 
the protection of the health, safety, 
morals and welfare of the commu- 
nity, the Supreme Court said: 
In prescribing regulations for the con- 
duct of trade it [legislation] cannot 
divide those engaged in trade into 
classes and make criminals of one 
class if they do certain forbidden 
things, while allowing another and 
favored class engaged in the same 
domestic trade to do the same things 
with impunity. . . . Such a statute is 
not a legitimate exercise of the power 
of classification, rests upon no reason- 
able basis, is purely arbitrary, and 
plainly denies the equal protection of 
the laws to those against whom it dis- 
criminates [Connolly v. Union Sewer 
Pipe Company, 184 U.S. 540]. 
New York attempted once to limit 
working hours for men. The Su- 
preme Court held the law void. 
“The Fourteenth Amendment for- 
bids such laws by its guarantees of 
individual liberty of contract and 
the right to sell labor.” (Lochner v. 
New York, 198 U.S. 45). But when 
Oregon passed the same law apply- 
ing to women only, the Supreme 
Court held the law valid. (Muller v. 
Oregon, 208 U.S. 412). Following 
this decision came more liberal de- 
cisions having the effect of giving 
women a toehold on the Constitu- 
tion. Then along came Mr. Justice 
Roberts with an adverse decision 
in the West Coast Hotel Company v. 
Parrish, 300 U.S. 379, and Woman 
was once more outside looking in. 
There she is today, outside the 
Constitution, and there she will re- 
main until the Equal Rights Amend- 
ment remedies this situation. Surely 
no progressive thinking individual 
can desire less for his daughter than 
inclusion in the greatest document of 
human rights yet drawn by man. 
That discriminations still exist is 
shown by a quick look at state laws. 
In Texas the husband completely 


Ethel Ernest Murrell is a member of the 
Miami Bar. She has lectured in Europe 
and the Orient on women's rights, and 
throughout the United States on women's 
rights, foreign affairs, politics and com- 
parative religion, and teaches a course 
at the University of Miami called ‘Law 
for Laymen”. 





controls his separate property while 
a wife cannot dispose of any of her 
separate property, including stocks 
and bonds, without the consent and 
signature of her husband. The hus- 
band alone may dispose of personal 
community property without con- 
sulting the wife. This is true in 
every community property state, with 
variations. 

In South Carolina a wife’s clothes 
have been held to be the property 
of her husband. Until 1943 in Geor- 
gia the husband controlled his wife’s 
wages, and Georgia only recently an- 
nulled the law giving a father the 
right to will away the custody of un- 
born children. In Kentucky, as in 
several other states, the grounds for 
divorce for men are different from 
those for women. In Ohio at one 
time, a widow, finding herself penni- 
less, tried to use her car as a taxi. 
She discovered that women were for- 
bidden by law to drive taxis in Ohio. 
This law has been changed. There is 
nothing to prevent another, then 
another, change. That is the whole 
trouble. In 1943 Florida finally 
passed a Married Woman’s Act. It 
granted complete equality under the 
law to women. Yet never a legislature 
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has convened since which did not 
pass upon bills designed to repeal 
that act. Rights based upon state or 
federal statutes are unstable as the 
sand. Only an amendment to the 
Constitution can make permanent 
the gains already made by women. 


The Equal Rights Amendment 
has been called the “Lucretia Mott 
Amendment”, in honor of Lucretia 
Mott. Following the World Anti- 
slavery Convention in London, in 
1840, where she and Elizabeth Cady 
Stanton had been denied seats as 
delegates because they were women, 
they returned to the United States, 
and at Seneca Falls, New York, they 
assembled and formed the first fem- 
inist organization in the world. In 
their Declaration of the Rights of 
Women, they called for equal jus- 
tice under law regardless of sex. 
Later, Mrs. Stanton digressed to 
work for suffrage. Interestingly 
enough, suffrage became a fact in 
1918, but it was not until 1923 that 
the amendment calling for equality 
was first introduced in Congress by 
Senator Charles Curtis, of Kansas, 
and Representative Daniel R. An- 
thony, of Kansas, the latter being a 
nephew of the great suffrage leader, 
Susan B. Anthony. 


In 1941, in defense of the second 
amendment, a brief was submitted 
to the Senate Judiciary Subcom- 
mittee by George Gordon Battle, 
distinguished New York lawyer. It 
read in part: 


It seems strange that there should 
be any question that all citizens of 
a republic should have equal rights. 
Our Supreme Court has repeatedly 
enunciated this great principle. For 
example: 

“The equality of the rights of citi- 
zens is a principle of republicanism. 
Every republican government is in 
duty bound to protect all its citizens 
in the enjoyment of this principle, if 
within its power.” (U.S. v. Cruikshank, 
92 U.S. 542, 555). 

Those are the words of Chief Justice 
Waite, one of the greatest jurists who 
ever sat upon the bench of our highest 
court. The same principle has been 
enunciated in hundreds of cases in 
the Supreme Court and other Federal 
courts and in the State courts of this 
country. 


should be no 


Of course there 


amendment to the Constitution unless 
there is a real and urgent necessity 
therefor. Every amendment requires 
legislation for its enforcement and 
court action for its interpretation. 
Such legislative and court procedure 
causes delay, expense, and uncertainty. 
Is the game worth the candle? We 
submit that there can be no more 
important object than to secure equal 
rights to all our citizens, men and 
women alike. The present discrimina- 
tion against women permitted by our 
laws is by far the most serious defect 
in our governmental system. It is the 
most disgraceful blot upon our claims 
for democratic equality. All the argu- 
ments that were used in favor of 
female suffrage apply with added 
force to this amendment. To grant 
equal rights to women to vote, was 
only one of the equal rights to which 
women were entitled. It was a great 
step forward, but it was, after all, 
merely a step in a long progress to- 
ward equality of rights. The passage 
of this amendment will bring us to the 
top of the hill from which we can 
survey a land in which equal justice 
is rendered and equal rights accorded 
to all its citizens. 

Planks supporting the Equal 
Rights Amendment were written in 
the national platforms of the two 
major political parties in 1944 and 
1948. 

The amendment was reported fa- 
vorably by the Judiciary Committee 
of the Senate and of the House of 
Representatives in the 79th and 80th 
Congresses, and by the Judiciary Com. 
mittee of the Senate in the 8lst 
Congress. It received a majority vote 
in the United States Senate on July 
19, 1946, and more than a two-thirds 
vote of the Senate on January 25, 
1956. ti was favorably reported out 
by the Senate Judiciary Committee 
in the 82d Congress, May, 1951. 
In 1951 it is considered fashion- 
able on Capitol Hill to be for the 
amendment. Over 30 million women 
have declared themselves through. 
their organizations as supporting it— 
and half as many men’s groups have 
indorsed it. 

Yet, logic to the contrary, even in 
spite of public sentiment, arguments 
continue for state action. To quote 
the late Dr. M. Carey Thomas, pres- 
ident of Bryn Mawr College: 


It is strangely unsympathetic for 
opponents of an equal rights amend- 
ment to suggest removing the thou- 
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sands of inequalities and injustices by 

slow and piece-meal work in the 48 

State legislatures while women are 

born, living their lives, and dying with- 

out the justice for which they have 
been waiting since the time of the 
cave man. 
The argument that such an amend- 
ment would interfere with states’ 
rights is specious. In its favorable 
report to the Senate, May 28, 1943, 
the Senate Judiciary Committee said: 
The amendment does not deprive 
any State of its exclusive dominion 
over local public policy. Nor does it 
require uniformity among the several 
states. [For a full discussion of the 
subject see Missouri v. Lewis, 101 USS. 

99 
To the question: “Would the 
Amendment cause litigation?” — 
Charles G. Morris, an outstanding 
lawyer from Connecticut, stated: 

You tell me that an objection which 
has been raised to the proposed equal- 
rights amendment to the Constitution 
is that it will clutter the courts with 
cases. All that I can say is that, if that 
is a valid argument, no legislation 
should ever be proposed, since any 
legislation, either in the form of 

a constitutional amendment or an 

amendment by the legislature, is nec- 

essarily subject to review by the courts 
to ascertain whether or not it con- 
forms to the constitutional require- 
ments. 
Space does not permit the recount- 
ing of all the reasons for such legis- 
lation, but these alone should an- 
swer for thinking people the ques- 
tion asked at the beginning of this 
article—“Why do women demand an 
amendment to the Constitution 
which will guarantee them full citi- 
zenship?”—Obviously they demand 
it because they want to take their 
places as full-time human beings 
and to have removed from themselves 
and their daughters the impediment 
of dwelling forever at the mercy of 
whimsical state legislators,—an im- 
pediment that will hang over them 
until they shall enjoy full constitu- 
tional protection. 

Another answer is to employ the 
Socratic rudeness of replying with a 
question. “What, gentlemen, would 
you trade for your constitutional 
rights?” An earnest thoughtful an- 
swer to the second question is the 
answer to the first. 
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Moss: A Novel. By Sholem Asch. 
Translated by Maurice Samuel. New 
York: G. P. Putnam’s 1951. 
$3.75. Pages 505. 

A quarter-century ago H. G. Wells 
placed Moses high in his “Ten Great- 
est Men in History”. He richly de- 
served the honor. With the aid of 
two great ideas—Jehovah and the 
Law—he welded a slave-rabble into 


Sons. 


a people which has survived thirty 
centuries. The Jews accord him first 
place among the prophets and both 
Mohammedans Christians ac- 
cord him almost equal respect. If 


and 


the Boston lady did, in fact, inform 
the Jew that one of her ancestors 
signed the Declaration of Independ- 
ence, he was not without justification 
in replying, “Madam, one of mine 
wrote the Ten Commandments.” As 
Mark Twain laconically drawled, “If 
Moses didn’t write the Ten Com- 
mandments, they were written by 
another old Jew who looked like 
him and had the same name.” Moses 
was certainly one of the first—if not 
the first—of the great legal figures 
of history. Lawyers will find him a 
subject of intense interest. (My “The 
Almost-Forgotten Law Book” in the 
current The Notre Dame Lawyer 
reflects something of my own absorp- 
tion in Moses and his work.) 
Sholem Asch was born in Poland, 
but has long been a _ naturalized 
American. He has been a writer for 
nearly half a century, often in the 
religious tradition (for example, The 
Nazarene, The Apostle, and Mary), 
and some of his books have been best- 
sellers. Naturally, he writes fluently, 
even brilliantly at times, and with ap- 
parent ease. Though he speaks Eng- 
lish fluently, he has customarily 
written in Yiddish, which is basically 
a German-Hebrew dialect, but is 
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something of a universal language of 
the Jews. His earliest education was 
at the hands of the village rabbi and 
he still holds in awe and reverence, 
not only Moses and the Torah but 
also the rabbinic tradition attached 
to them. His writing generally re- 
flects this devotion to Hebrew tradi- 
tion and is marked by an epic sweep 
emphasizing broad, historical move- 
ments and ideas rather than person- 
alities. These characteristics are re- 
flected in Moses. Detail is sacrificed 
to the panoramic view. Moses never 
quite emerges as a personality from 
the dim light of prehistory; he re- 
mains a legendary 
figure, hidden in the mist of tradi- 


shadowy and 
tion, more an awesome symbol than 
a flesh-and-blood the 
Egyptians and the enemies of Israel 
in Canaan appear as forces of evil 
rather than distinct peoples. Perhaps, 
the author intended just this effect; 
if he did, times 
whether that was not done better by 
the Old ‘Testament itself, for the 
Torah was a product of the ancient 
Near East whose story-tellers have 
scarcely been surpassed in all litera- 
ture. 

The critical reader will strongly 
suspect that there is more Hebrew 
theology in Moses than was extant 
in Canaan three thousand years ago. 
Much that was later is treated as 


hero. Too, 


one wonders at 


earlier. This merely highlights the 


difficulty of detaching Moses the man 
from Moses the legend. As Mark 
Iwain implied, little is gained by 
such an effort, for it is undoubtedly 
true that it is the Moses of tradi- 
tion, rather than Moses the Israelite, 
whose influence has endured more 
than three millenia. 

The story moves slowly, as did the 
Israelites in the wilderness, and Mr. 


Asch follows closely the Biblical ac- 
count of Moses, merely elaborating 
the story in novel form. There are 
places where the terse, vivid Bible 
narrative is more effective than the 
same incident in but few 
general readers will trouble them- 
selves to make these comparisons. 
truth is that 
would not study Exodus, Leviticus, 
Numbers 
read, and enjoy, Moses. 


Moses, 


The hundreds who 


and Deuteronomy will 

Some readers will, no doubt, find 
their interest lagging at times as the 
writer becomes preoccupied with 
Hebrew theology and priestly ritual, 
but this tendency on his part flows 
naturally, one suspects, from his 
understandably warm affection for 
the rich tradition of his people. A 
few errors of historical detail might 
but to these 
would scarcely be fair, since Asch 


be found, mention 
wrote, not as a historian and schol- 
ar, but, as a novelist retelling a color- 
ful and dramatic tradition out of the 
distant past. Moses is more than a 
novel; as the title implies, it is bio- 
graphical and the setting is neces- 
sarily historical. A novel must tell 
a story, sustain interest, and create 
an atmosphere; a biography must 
bring alive a personality; a histori- 
cal novel must re-create a_place- 
period setting. To combine all these 
in one book is an ambitious under- 
taking; that he has done this, if not 
perfectly, at least more than passing 
well is no mean accomplishment. 
Moses has received widely different 
treatment at the hands of various 
authors. In the 
Edmund Flagg, in this country, and 
A. C, Gaebelin, in England, have 
books on Moses. In 1930 
Grant Watson published A Prophet 
and His God, a pleasant retelling of 
the traditional story, full of attrac- 
tive dialogue but rather superficial 
in its appraisal of Moses. In 1948 
Dorothy Clarke Wilson won the 
Westminster Fiction Award with her 
Prince of Egypt, a highly readable 
story of Moses, richly revealing the 


last three decades, 


written 


historical color of the period though 
definitive volume. Dr. 
Martin Buber’s Moses, published in 
England in 1947, deserves particular 


far. from a 
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mention as a profound and scholarly 
book of rare mystical insight, which 
undertook the correlation of the 
historical Moses with the Moses of 
tradition. To a lawyer interested in 
Moses, Dr. David Daube’s Studies 
in Biblical Law presents a careful 
appraisal of the Mosaic legal contri- 
bution. 

Sholem Asch gives little attention 
to Moses as a legal personage, his 
emphasis being upon Moses as lib- 
erator and religious prophet. Law- 
yers who read Moses will be rewarded 
with a portrait of a people and of 
their leader who contributed many 
foundation ideas to western legal 
tradition. This legal significance, 
however, will have to be sought in- 
terstitially, as being implicit rather 
than expressed, but it may well lead 
many lawyers to a more intensive 
study of one of the most important 
-and most fascinating—figures in 
entire legal history. Asch 
presents Moses as a man of faith with 
a blazing ideal and an urgent mis- 
sion. As such, modern eyes see Moses 
as primarily a religious leader. He 
was more than this. Such men do not 
belong alone to religion. Men of 
great faith, deep conviction, a burn- 
ing mission and a sense of destiny 
have given us our great moments of 
legal history. For a learned profes- 
sion, we have far too many forgotten 
great in our past. 


man’s 


DILLARD S. GARDNER 
Raleigh, North Carolina 


L ancuace AND THE LAW. 


By Frederick A. Philbrick. 
York: The Macmillan 
1951. $3.75. Pages ix, 254. 

Language and the Law,) although 
not a law book in any conventional 
sense, is a book that will doubtless 
be of great interest to lawyers, judges 
and law students who can spare a 
few hours for some instructive en 
tertainment. As indicated by its sub- 
title the book deals with “The Se- 
mantics of Forensic English’. 

The author has divided the book 
into two parts. The first part, en- 
titled “Principles”, is a textual dis- 
cussion of principles underlying the 


New 


Company. 


effective use of language, while the 
second part, entitled “Cases”, con- 
tains an analysis of four famous 
cases as specific illustrations of the 
power of words in the courtroom. 

Although the book cannot be said 
to be either pedantic or didactic, it 
contains a generous quantity of 
sound words of advice that may in- 
deed be appreciated: by the young 
lawyer. The accuracy of some of the 
observations will make the book 
particularly interesting to the law- 
yer-reader since the author himself 
is not a lawyer. For example, the 
author states “In presenting his case 
to the jury, nothing is more impor- 
tant for a lawyer than to display his 
own personal conviction that he is 
right.” cautions: 
“Overstatement of the facts, which 
is not at all the same as a confident 
presentation of them, should always 
be avoided.”’? Surely the reader can- 


However, he 


not help but derive some benefit 
from the discussion of the lawyer's 
attitude toward his opponent. The 
examples presented in the book are 
not only amusing but can be read 
with a great deal of benefit by law- 
yers and debaters. 

Under the chapter on “Persua- 
sion”, the words of advice concerning 
undesirable clichés and trite phrases 
that the daily newspapers have made 
familiar to everyone should be read 
by all public speakers and authors. 
Regarding the cliché the author 
states that it is “offensive to an edu- 
cated audience because freshness and 
novelty are qualities that may rea- 
sonably be expected from even un- 
skillful speakers; because the worst 
specimens have a repugnant preten- 
tiousness about them....”4 The au- 
thor adds that “Also to be avoided 
are the redundant, falsely emphatic, 
or merely ungrammatical expres- 
of the radio, 
more like that of a retarded high- 
school boy than of an educated adult, 


x 


has made nauseatingly common.’ 


sions that the voice 


Although your reviewer agreed en- 
tirely with the thought expressed, he 
chuckled at the author's statement, 
wondering if the word “nauseating- 
ly” was not in itself somewhat “‘false- 
ly emphatic”. The author mentions 
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a few other oratorical vices “likely 
to offend the educated”. One such 
vice is the “continual use of the 
word just in the phrases just how, 
just when, just why, just who, just 
which, just what, and just where’’.® 
Although the author acknowledges 
that the use of quotations is a “favor- 
ite method of inducing mood”, he 
states that it may be “fantastically 
overdone”. The reader again may 
smilingly ask himself whether “fan- 
tastically” does not violate the pre- 
vious rule about the “falsely em- 
phatic”. 

In Chapter II, dealing with “In- 
terpretation”, the author, in a very 
interesting manner and with appro- 
priate quotations from judicial opin- 
ions, shows the various meanings that 
have been attributed to certain 
words. This discussion is especially 
worthwhile in relation to those 
words that are referred to as abstract 
words, such as the word “freedom”.? 
Throughout the chapter the author 
stresses the difference between ab- 
stract and concrete words. 

In Chapter III, entitled “The 
Two Forensic Styles”, the author 
makes the following interesting state- 
ment: “For a lawyer, then, who is 
trying to get a verdict from a jury, 
the distinction comes to this: if he 
wants the jury to decide on the 
grounds of the facts of the case, he 
should make his language concrete; 
if he wants them to decide on the 
grounds of their emotions, he should 
make his language abstract.”* Al- 
though it cannot be said that the 
experienced lawyer will agree with 
some of the things stated in the book 
regarding forensic persuasion or the 
psychology of persuasion, in general, 
the survey of the juryman’s mind is 
interesting and should be read by the 
trial lawyer. 

Chapter IV on “Bias”, illustrates 





1. The title Language and the Law has been 
used previously. See Glanville Williams, ‘‘Languoge 
and the Law'’. 6] lL. Q. Rev. 71, 179, 293, 384 
(1945}, 62 L. Q. Rev. 287 (1946). Portions of Mr. 
Williams’ article are reproduced in Cook, Legol 
Drofting (1951) 133. 

2. Page 7. 

3. Page 8 
4, Page 22. 
5. Page 23. 
6. Ibid. 

7. Page 42. 
8. Page 59 
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the use of many “bias words” and 
euphemisms that may prove to be 
very useful to the public speaker. 
The difference in connotation be- 
tween politician and statesman, lib- 
eral and radical, publicist, propa- 
gandist or agitator requires that 
words be chosen with care. An exam- 
ple of a euphemism, defined by the 
author as “polite words used in place 
of the more expressive ordinary 
words so that people shall not be 
shocked”,® is “to pass on”, “pass 
away”, or “cross the great divide” as 
some of the many substitutes for “to 
die”. In this connection the author 
makes use of the headlines in news- 
papers to indicate how different 
newspapers will emphasize different 
aspects of an event depending upon 
the phase of the event that each 
wishes to stress and the emotion that 
it wishes to arouse. Of course, the 
interesting example cannot be over- 
looked that “In the first World War, 
Sir Roger Casement was a traitor to 
the British and a hero to the Irish.”"!° 

The terse chapter on “Metaphor” 
not only illustrates the important 
use of the metaphor to create mood 
but includes a few “horrible exam- 
ples” of metaphors.™ 

In Chapter VI, entitled “Evalua- 
tion”, a short discussion is had of a 
few mathematical and scientific as- 
pects of language. For example, the 
author says that when someone states 
that the car was going very fast the 
statement is “unverifiable” not be- 
cause of any difficulty in ascertaining 
the speed of cars “but because fast is 
a bias word—i.e., a word that gives 
information about the speaker as 
well as about the thing described’”’.!? 
“The horse was sold at a high price” 
is unverifiable, states the author, 
because “unless it is known what the 
speaker considers an ordinary price 
for a horse it is impossible to know 
whether the actual price was high 
or not’’.38 

Whereas the nonlawyer reader or 
law student may read the book with 
a great deal of profit, the lawyer will 
read the first part of the book with a 
sense of admiration for the interest- 
ing legal materials that the author 
was able to gather both from judicial 
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opinions and from English literature. 
Surely the lawyer or jurist would be 
reading the book in an improper 
frame of mind if he were to expect 
technical accuracy in the presenta- 
tion and discussion of some legal 
words of art. Only this realization 
prevents the reviewer from criti- 
cizing the various meanings attrib- 
uted to law and the natural law.'* 

In the second part of the book 
dealing with “Cases”, the author 
should be congratulated for the ex- 
cellent selection of cases. Chapter 
VII consists of the Proceedings 
Against Queen Caroline of Bruns- 
wick, the wife of George IV. This 
chapter is particularly interesting 
because the proceedings did not take 
place in a court but in the House of 
Lords and were not judicial but 
legislative in nature. Nevertheless, 
this is the famous case “which 
brought a new catchword into the 
language—non mi ricordo (I do not 
remember) ”’.15 

Chapter VIII may be said to intro- 
duce the reader to the Brooklyn 
nobility of the late nineteenth cen- 
tury. The case is Tilton v. Beecher 
which involved a criminal conversa- 
tion action brought by a well-known 
journalist against his pastor, the 
Reverend Henry Ward Beecher. 
This chapter will introduce the 
reader to the grandiloquent forensic 
oratory and legal invective of the 
past, presently more often in vogue 
in the Hollywood version of a court- 
room scene, 

Chapter IX is an interesting pre- 
sentation of People v. Harris which 
involved the prosecution of the de- 
fendant, a young medical student, 
for the murder of his wife. It is 
interesting to note that the assistant 
district attorney was Francis L. 
Wellman." 

The tenth and last chapter is a 
presentation of Rex v. Greenwood, 
also a sensational murder trial in 
which a famous young barrister was 
confronted with the task of con- 
vincing “twelve men of no scientific 
education to reject the opinions of 
eminent scientists who came to them 
with the prestige of high position 
and long experience”.!7 This case is 


just as interesting and instructive as 
the previous cases. It shows how a 
skillful defense counsel was able to 
demolish the testimony for the 
prosecution and how the previously 
hostile crowds, at the end of the 
trial, cheered a verdict of not guilty. 
It must be a marvelous feeling for 
a defense counsel to read the follow- 
ing from an editorial in the news- 
papers dealing with the case that 
he has just successfully defended: 
“When we read the flimsy evidence 
we marvel that the indictment was 
ever proceeded with, and that the 
DIRECTOR OF PUBLIC PROSE- 
CUTIONS had the temerity to put 
MR. GREENWOOD in the dock.”?® 
All lawyers would do well to read 
“The methods by which the great 
advocate was able to achieve this 
complete change of opinion. .. .”’* 

If a reader is interested in a book 
dealing with law, lawyers and the 
courts, Language and the Law is 
such a book. It is interesting from 
beginning to end. If he does so 
seeking relaxation and interesting 
reading, he cannot help but com- 
plete the reading of Language and 
the Law. 

Epwarp D. RE 


St. John’s University 
Brooklyn, New York 


Tax COURT DIGEST. Edited 
by Lois Moore. Indianapolis: The 
Bobbs-Merrill Company, Inc. Price 
(Introductory Offer) $180.00. Thir- 
teen Volumes. 

For some time, the tax Bar has 
felt the need of a complete and con- 
venient index to decisions rendered 
by the Board of Tax Appeals and the 
Tax Court. By virtue of the great 
number of cases and issues it has 
decided, this body has become the 


9. Page 78. 

10. Pages 83-84, 

11. Pages 97-98. 

12. Page 99. 

13. Pages 99-100. 

14, Page 47. 

15, Page 122. 

16. This case offers an excellent example of the 
technique used by an experienced advocate ir 
cross examining an expert witness. See Wellman, 
The Art of Cross Examination (1936) 384, 

17. Page 225. 

18. Page 221. 

19. Ibid. 
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primary source of tax law, supplying 
detailed answers in many instances 
to problems not readily resolved by 
reference to the tax statutes and 
Treasury Regulations. The Bobbs- 
Merrill Company, Inc., has an- 
nounced publication of Tax Court 
Digest, aimed at fulfilling that need. 
This impressive project has been 
under the editorship of Miss Lois 
Moore, Librarian for the Tax Court 
of the United States. The thirteen- 
volume set is said to contain a digest 
of all reported decisions and ap- 
pealed memorandum opinions of the 
Tax Court and the Board of Tax 
Appeals. The set will be kept up to 
date by supplemental pamphlets and 
pocket parts. 

Of course, the usefulness of any 
digest, and particularly of a tax di- 
gest, depends upon the indexing 
system. It is essential for the tax 
practitioner to be able to find readi- 
ly the case, if any, in point and to 
be sure that he has found all the 
cases on that point. By adopting the 
official Tax Court classification sys- 
tem, that would appear to have been 
achieved. A noteworthy feature of 
the Digest is the full but concise 
statement of the facts of each case, 
so that the reader can tell if the 
authority really applies to his own 
facts. 

Any tool which lightens the bur- 
den of the tax practitioner de- 
serves a grateful salute, but the Tax 
Court Digest is especially deserving. 


Harry K. MANSFIELD 


Boston, Massachusetts 


Awnuat SURVEY OF AMER- 
ICAN LAW, 1950. By New York 


University School of Law. New 
York: Prentice-Hall, Inc. 1951. $10. 
Pages x, 915. 

This is the ninth annual volume 
in the series published by the Law 
School of New York University, de- 
signed to bring to the profession the 
“state of development in the law” as 
it appears from current decisions 
and other legal materials published 
during the designated calendar year. 

Each of these volumes will serve 


the average older lawyer both as a 
review of his past knowledge of the 
law in terms of recent cases and as a 
quick view of new approaches to and 
new fields in the law that were not 
available for study when he was in 
law school even a few years ago. This 
quick view includes not only the 
newly adjudicated cases but statutes 
and legal literature (new books and 
important articles in the legal peri- 
odicals) as well. And with some 
topics, such as international law and 
certain public law subjects, it in- 
cludes also analyses of current hap- 
penings in the fields of business, 
politics and the like which have 
bearing on the legal materials dealt 
with. 

That the practice of law has 
changed and is continuing to change 
is emphasized by the space devoted 
in the 1950 book to new and com- 
paratively new areas of the practice. 
Labor law takes up nearly 100 pages 
of the 915-page volume. Taxation 
takes up 67 pages. A full half of the 
main topics and of the total of pages 
in the book is not within the old 
standard lists of subjects in the law, 
as these have been traditionally 
written about in the legal encyclo- 
pedias and taught in the law schools 
up to twenty-five years ago. Such 
topics as the United Nations, civil 
rights, civil service, local govern- 
ment, social security, public hous- 
ing, Co-operatives, security issues and 
exchanges, unfair trade practices, 
food, drug and cosmetic law, com- 
munications, and the like are fully 
justified for inclusion as major fields 
of modern American law. This very 
fact underscores the importance of 
the book to the modern practitioner 
whose background of study does not 
include these currently significant 
fields. 


It is true, of course, that the old 
familiar subjects—agency, contracts, 
real property, torts and the others— 
are here too. They take up half the 
book, but even as to some of them 
the content seems to have changed. 
Thus in torts the legal concepts 
dealt with are the old familiar ones, 
but facts involving pop bottles, new 
types of farm and industrial ma- 
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chinery, motor scooters, comic books 
and television prove that at least in 
some senses new law is being made. 


In most of the traditional subjects 
of the law, the volume reveals a nor- 
mal continuation of predictable de- 
cisions and fairly predictable reasons 
assigned for the decisions. The oc- 
casional startling result, or startling 
reason for a standard result, and the 
very uncommon instance of startling 
reasons for a startling result, are 
themselves predictable in the mass. 
For the most part the traditional 
areas of our law developed in 1950 
in about the way that an intelligent 
well-read lawyer would in 1949 have 
foretold their development, in gen- 
eral if not in detail. 

There are individual throwbacks, 
of course; they are to be expected. 
They are typified by a Mississippi 
decision that an indictment charging 
embezzlement of funds belonging to 
a school board was fatally defective 
for failure to allege the names of the 
board members or that their names 
were unknown to the grand jurors 
(page 795). But reliances on archaic 
pleading rules were far fewer in 
1950 than they were even nine years 
ago, when the first volume in this 
series was published. In general, the 
content of the 1950 volume proves 
that those who adininister the law 
today recognize that it is not the law 
of an earlier century that they are 
applying. 

This point is well made in the 
concluding paragraph of the article 
on future interests, a subject which 
certainly has long roots in the past. 
“Trends can be detected toward the 
courts’ increased awareness of the 
social and economic consequences of 
decisions involving contingent fu- 
ture interests.. While some unneces- 
sary anachronisms are becoming 
apparent there are also healthy signs 
of a realization that many of the 
ancient concepts and distinctions are 
of more than historical significance. 
As has been said by many others in 
recent years, the great, unsolved 
problem is that of adapting a law of 
property which was designed to fit 
an agrarian, land-holding economy 
to an industrial economy where the 
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major emphasis is upon personal 
property.” 

The forward-looking character of 
much of the 1950 book is indicated, 
for example, by its references, as in 
the chapter on sales, to the proposed 
Uniform Commercial Code, newly 
promulgated by the Commissioners 
on Uniform State Laws and the 
American Law Institute, and ap- 
proved by the American Bar Asso- 
ciation. Even though this Code is 
now just ready for submission to 
the state legislatures for adoption, 
it is important that it be tied in as 
quickly as possible with the rest of 
our law, since its ultimate adoption 
will have a considerable impact 
upon the written law in all commer- 
cial fields. 

One special area of litigation much 
evident in 1950 is so much a sign 
of the times that it calls for special 
mention. This has to do with mi- 
nority political beliefs. America’s in- 
creasing concern with crimes arising 
from political unorthodoxy is illus- 
trated by materials appearing under 
the major heads of constitutional 
law, civil rights, criminal law, crim- 
inal law procedure and evidence. The 
importance and frequency of these 
cases, usually but not always involv- 
ing some connection with Commu- 
nism, undoubtedly represent the 
transfusion into our legal system of 
basically new revolutionary 
ideas concerning societal regulation 
of individual political thought and 
conduct. This is the Cold War's im- 
press upon the law. 


and 


The 1950 edition of the Annual 
Survey of American Law is a splen- 
didly revealing and informative vol- 
ume, continuing the high standard 
envisioned a decade ago when Chief 
Justice Arthur T. Vanderbilt con- 
ceived the series. Its dedication to 
Bernard M. Baruch, “genius in the 
art of wartime mobilization, pioneer 
in the international control of 


atomic energy, patriot in times of 
peace as well as of war” is a fitting 
incident to the new emphases which 
the volume shows to be appearing in 
the law itself. Any lawyer whose in- 
terests lie in the twentieth century 
owes himself an obligation to study 


54 American Bar Association Journal 








what appears in this volume, either 
by reading the book itself or by 
searching for its content elsewhere. 


Rosert A. LEFLAR 


Fayetteville, Arkansas 


J EFFERSON AND THE RIGHTS 
OF MAN. By Dumas Malone. Bos- 
ton: Little, Brown and Company. 
1951. $6.00. Pages xxix, 507. 

In this second volume of Jefferson 
and His Time, which will be the 
standard biography of the author of 
the Declaration of Independence, 
Professor Malone covers the period 
from Jefferson’s arrival in France as 
American Minister (1784) to the 
end of George Washington’s first 
(1792). During 
this period occurred the adoption 
of the United States Constitution 
and the French Declaration of the 
Rights of Man. The American en- 
voy’s influence upon French states- 
men was exerted in favor of modera- 
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ation as he realized that France was 
not yet ripe for self-government of 
the American pattern (page 218). In 
the United States Constitution as 
originally drafted, Jefferson saw two 
principal defects: the perpetual re- 
eligibility of the President and the 
lack of a Bill of Rights (page 168). 
lo his insistence, seconded by Madi- 
son and other democratic leaders, we 
owe the first Ten Amendments em- 
bodying the American Bill of Rights. 
The other defect became less impor- 
tant after Washington and Jefferson 
established the two-term rule, which 
finally became law in the Twenty 
Second Amendment in 1951. 
Malone’s book also stresses Jefler- 
son’s contribution to the Constitu- 
tion in supplying Madison with a 
library of works on law and political 
theory Europe. These 
furnished the basis of 
thinking which bore fruit at Phila- 
delphia in 1789 at the Constitutional 
Convention (page 87). Another new 
insight brought out by Malone is 
the fact that it was Hamilton and 
his cohorts who by their attacks on 
Jefferson made him the leader of 
the forces of democracy in American 
political life. Before this build-up 
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by his foes, Jefferson had been qui- 
etly attending to the duties of his 
office as Secretary of State (which 
included the patent office and much 
paper work) while Madison was the 
principal antagonist of Hamilton's 
policy in public debate and con- 
troversy (page 477). 
EDWARD DUMBAULD 


Uniontown, Pennsylvania 


Arrorn EY’S TEXTBOOK OF 
MEDICINE. By Roscoe N. Gray, 
M.D. New York: Matthew Bender 
Company. 1949. $35.00. Two Vol- 
umes. 

This is a two volume, loose-leaf 
revision of a single volume pub- 
lished originally in 1934. A second 
edition appeared in 1940. In this 
work the author, who is the surgical 
director of the Aetna Casualty and 
Surety Company of Hartford, Con- 
necticut, has drawn on his long ex- 
perience to create a reference work 
for lawyers whose practices at times 
involve medical issues. A variety of 
types of medical conditions likely to 
be at issue in a legal proceeding are 
presented in an _ understandable 
fashion. An apparently conscious 
effort has been made to avoid tech- 
nical descriptions which would 
necessitate the use of a medical dic- 
tionary for even partial understand- 
ing. 

The two volumes are divided into 
six parts and each part into chapters. 
Part | discusses fractures of various 
types. Part 2 deals with such condi- 
tions as arthritis, syphilis, tubercu- 
losis, trachoma, anthrax and undu- 
lant fever. Part 3 is devoted to cer- 
tain noninfectious conditions, in- 
cluding abortion, alcoholism, cata- 
racts, hernia, tumors, the sequelae of 
radium and X-ray treatment and 
varicose veins. Conditions involving 
the nervous system are included in 
Part 4, such as apoplexy, epilepsy, 
traumatic neurosis, dementia prae- 
cox, paresis, malingering and so on. 
Part 5 presents the medical picture 
of occupational poisons in selected 
categories—arsenic poisoning, mer 
cury poisoning, carbon monoxide 
poisoning, lead poisoning and car- 
bolic acid poisoning, to illustrate 
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by a few examples. The author 
designates the concluding part as 
the “Administrative Division” in 
which he outlines what he considers 
an adequate physical examination, 
relates weight control to physical 
well-being, suggests methods for the 
measurement of motion and of 
strength, and presents tables indica- 
tive of the percentages of disability 
resulting from injury, such as the 
loss of an eye, an arm, a leg, a finger 
or a toe. A three-hundred-and-sixty- 
three page topical index gives quick 
reference to the particular subject 
on which information is sought. 

So much for the general coverage 
of the work under review. The au- 
thor has not attempted to make 
available to lawyers a complete med- 
ical discussion in these two volumes 
but he has, in the opinion of the re- 
viewer, succeeded in presenting cer- 
tain basic medical data with respect 
to a variety of conditions that will 
enable the reader to gain an initial 
understanding of the medical prob- 
lem or issue with which he is con- 
fronted. If additional information is 
needed, it can be obtained from the 
reference works mentioned in the 
bibliographies appended to most of 
the chapters. 

The chapters dealing with frac- 
tures would be improved if sketches 
were included to illustrate visually 
the different types that occur. Per- 
haps the author may wish to give 
consideration to this suggestion in 
future editions. Too, in the discus- 
sion of the length of pregnancy, in 
Chapter 58, the author might have 
included a brief reference to the ex- 
ceptional cases in which the dura- 
tion varies from the norm. These 
cases not infrequently find their way 
into court. But viewing this work 
as a whole, it should be of much 
value to the lawyer whose practice 
necessitates knowledge to enable 
him to appreciate the meaning of 
medical issues. It will facilitate an 
intelligent discussion of such issues 
with the medical expert retained on 
behalf of his client, and will aid in 
the questioning of adverse witnesses. 

]. W. Hottoway, JR. 


\merican Medical Association 
Chicago, Tllinois 


Tue FEDERAL WAGE AND 
HOUR LAW. By Charles E. Liven- 
good, Jr. Published by the Commit- 
tez on Continuing Legal Education 
of the American Law Institute col 
laborating with the American Bar 
Association, 133 South 36th Street, 
Philadelphia 4, Pennsylvania. 1951. 
$2.50. Pages 196. 

It is remarkable to note that afte1 
such a notorious, eventful and liti- 
gation-filled thirteen-year history as 
the Fair Labor Standards Act, com- 
monly known as the Federal Wage 
and How had, this is 
only the first or second textbook that 


Law, has 


has been published on the subject. 
Needless to say, such a work was 
long overdue. 

That the Act has firmly imbedded 
itself in the structure of labor rela 
tions law, no one can reasonably 
deny. The Act’s principal provisions, 
namely its minimum wage, ove! 
time and child labor provisions, cov 
ering upwards of 600,000 establish 
ments, both large and small, em- 
ploying over 20 million employees 
have left a more profound impres- 
sion On our national industrial life 
than even its most ardent advocates 
could have anticipated. 

Moreover, few statutes have been 
responsible for so much judicial in 
terpretation (the author of this book 
says that it has been the subject of 
more litigation than any other federal 
statute) ; few have been the subject 
of such legislative controversy; few 
have caused such widespread public 
concern and debate, and few have 
come so close to causing a serious 
upheaval in our national economy as 
that Act. 

It is illuminating to recap some 
of the more important reasons why 
this came The Act covers 
employees engaged in interstate com- 


about. 


merce and in the production of goods 
for interstate commerce, with some, 
but not very much, aid in the statute 
as to the intended scope of those 
terms or their intended application 
to specific employees or specific busi- 
nesses. As Mr. Justice Frankfurter 
aptly described the task of attempt- 
ing to define the coverage of the Act 
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in Kirschbaum Co. v. 
U.S. 517, 520: 


Walling, 316 


To search for a dependable touch- 
stone by which to determine whether 
employees are “engaged in commerce 
or in the production of goods for 
commerce” is as rewarding as an at 
tempt to square the circle. 

The inevitable result was consid- 
erable litigation. After more than 
ten years of the same, the contours ol 
coverage were coming into fairly 
clear focus for the first time. Then 

Labor 
1949 in 
definition of the term 
“production” was changed to in- 


Fair 
Standards Amendments of 


Congress enacted the 
which the 


clude only occupations and processes 
“closely related” and “directly es- 
sential” to production of goods for 
commerce instead of activities only 
“necessary” to production as before. 
Che purpose of this amendment was 
to eradicate some of the judicial and 
administrative decisions which had 
distended the coverage of 
the Act. The result will probably be 


unduly 


a new cycle of litigation, 


Perhaps the most prolific sources 
of controversy, litigation and notori- 
ety were the overtime provisions of 
the Act which originally consisted 
simply of the requirement that em- 
ployees covered by the law be paid 
time and one-half their “regular rate 
of pay” for all time worked in excess 
of forty hours per week. However, 
no definition or even any inkling of 
the congressional intent as to what 
constituted “time worked” or as to 
the meaning of the elusive phrase 
“regular rate’’ was provided by the 
Act. The result was another flood of 
litigation capped by the Supreme 
Court’s historicai decisions on “over- 
and “portal-to- 
portal” pay. The latter brought on 
suits by employees to recover portal- 
to-portal pay totaling in the neigh- 
borhood of six billion dollars, and 
the former likewise posed the threat 
of institution of substantial lawsuits 
to recover overtime-on-overtime pay. 
Nothing short of specific congres- 
sional action in the form of the 
Portal-to-Portal Act of 1947 and the 
Overtime-On-Overtime Act of 1949 
(later incorporated in the Fair Labor 


time-on-overtime”’ 
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Standards Amendments of 
averted each of these crises. 

It is to these important problems 
as well as to many others arising 
under the Act that this textbook is 
addressed. The author’s objective 
in the book as described in his pref- 
ace is as follows: 


1949) 


This volume is not intended to pro- 
vide an exhaustive discussion of all 
the issues in the field. Rather, it is 
intended to point up the major prob- 
lems and to indicate the principal 
considerations involved in their solu- 
tion. In other words, it is conceived as 
a working manual, primarily for the 
general practitioner, setting forth the 
basic rules which have been developed 
in the administration of the law and 
dealing with the practical problems 
of compliance which are most likely 
to be presented by a client. 

The author undertakes to accom- 
plish his objective by discussing first 
the background and purposes of each 
of the relevant Acts, namely, F.L.S.A. 
of 1938, the Portal-To-Portal Act of 
1947, the Overtime-On-Overtime Act 
and the Fair Labor Standards 
Amendments of 1949. There is next 
a brief discussion of the administra- 
tion and enforcement of the Act 
from investigations and inspections 
under the Act to injunction suits, 
back-pay suits and criminal actions. 
A good basic discussion of the cover- 
age of the Act follows. Then the au- 
thor takes up very briefly the various 
exemptions from the law and the 
minimum wage requirements, After 
that, the book discusses the overtime 
requirements. This includes a dis- 
cussion of payments excluded from 
“regular rate’, computation of over- 
time pay for specific types of em- 
ployees such as salaried employees, 
piece workers, hourly rated employ- 
ees, and “Belo” contracts. This is fol- 
lowed by an exposition of what con- 
stitutes compensable working time 
under the Act, and included in this 
subject is a discussion of the Portal- 
to-Portal Act. The book concludes 
with a discussion of the child labor 
provisions and some aspects of prac- 
tice and procedure. 

It must be noted that this text 
(slightly less than 200 pages long) 
does not purport to be an exhaustive 
work on the subject. However, every 
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important facet of the Act, all of the 
leading decisions rendered under the 
Act, and all important administra- 
tive interpretations are discussed 
concisely and accurately by an au- 
thor who has had considerable ex- 
perience in the field. 

It is very pleasant to report that 
this text on the subject is a most 
commendable work. The author has 
succeeded in accomplishing his prin- 
cipal objective admirably. Although 
the work would benefit from the 
addition of a table of cases and an 
alphabetical topical index, the au- 
thor has in this work fashioned a 
very good, authoritative and read- 
able “working manual” or tool for 
the general practitioner. Most law 
office libraries would be considerably 
enriched by the addition of this 
work. In addition, the book will be 
a valuable aid to both instructors 
and students in lecture courses on 
labor relations law or on wages and 
hours. In fact, the author of this 
review intends to assign it as a text- 
book in connection with his own 
lectures at the New York University 
Law School. 

RosertT A. LEviTr 
New York, New York 


Monrats AND LAW: The 
Growth of Aristotle’s Legal Theory. 
By Max Hamburger. New Haven, 
Connecticut: Yale University Press. 
1951. $3.75. Pages 191. 

In addition to being a sound, 
scholarly study of three works in the 
field of ethics ascribed to Aristotle, 
the Nicomachean Ethics, the Eu- 
demian Ethics and the Magna 
Moralia, which are most revealing of 
the advances made in legal theory 
by Aristotle, we have a treatise which 
can also serve to orient the student 
of contemporary jurisprudence. 

Each of the works is analyzed to 
show the comparison and growth of 
ideas, particularly the prominent 
part played by Aristotle’s famous 
doctrine of the mean; his notion of 
philia as a social sympathy or civic 
friendship at the root of every kind 
of association as well as of every 
kind of contract; and the concept of 








epieikeia, a functional and material 
remedy of equity and fairness. 

All these concepts, highly influen- 
tial over the years and gathering in- 
creasing momentum in recent years, 
the author finds in a noteworthy 
and praiseworthy framework of dy- 
namic relativism. “These notions 
have one common denominator: 
they are dynamic concepts, not static 
ideals. This dynamic nature is evi- 
dent in Aristotle’s basic argument— 
which permeates the whole of his 
Ethics—on the impossibility of scien- 
tific (or mathematical) precision and 
certainty in all matters of morals and 
law.” Consequently in the doctrine 
of the mean, Aristotle looks for no 
mathematical middle, equally distant 
from both extremes, but a median 
emphasis resultant from experience 
and experiment. 

Hamburger then reviews briefly 
the tug of war that has been played 
down the centuries between the rigid 
conceptualists and those who recog- 
nize the fact of flux. He warns against 
our contemporary extremists in such 
camps as the American legal realists 
who are “inclined to overestimate 
the difficulty of fact-finding and to 
underestimate the difficulty of law- 
finding”. Such extremes can be, and 
he feels, are being tempered by an 
increasing respect for Aristotle’s legal 
philosophy. “There is the fact of the 
recent evolution of legal realism: 
even legal realists tend to become 
more legal Aristotelians and thus 
legal conformists. If the more radi- 
cal school of thought recurs so often 
to Aristotle, we can by arguendo a 
majori adminus conclude that Aris- 
totle’s legal conformism tempered 
by the theory of the right mean, 
philia, and epieikeia is more topical 
today than it ever was.” In such a 
view, Aristotle is to be sharply con- 
trasted to the statism emphasized 
by Plato, for in Aristotle there is a 
basic faith in democracy as a form 
of government “in which men rule 
and are ruled in turn”. 

In conclusion, Dr. Hamburger 
asserts a perfect harmony between 
Aristotle’s ethical, legal and _polit- 
ical theory with the right mean as the 
basis, philia or social sympathy as 
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the life force, equity, fairness, reason- 
ableness or humaneness as the leit- 
motif and well-being or human hap- 
piness and perfection as the supreme 
end. 

Another feature of this volume is 
a short, pithy foreword by Hunting- 
ton Cairns containing an excellent 
survey of the contrasts in contempo- 
rary thinking between empiricism 
and rationalism and the part a re- 
vived Aristotelianism has to play. 

LEsTER E. DENONN 

New York, New York 


Sex AND THE LAW. By Morrts 
Ploscowe. New York: Prentice-Hall, 
Inc. 1951. $3.95. Pages 310. 

Backed by his experience as a 
magistrate of the City of New York 
and in the light of the studies made 
by Dr. Kinsey and other authorities 
on sex, Judge Ploscowe reviews the 
present laws that prohibit or concern 
sexual activities and comes up with 
the conclusion that many laws and 
a considerable amount of judicial 
expression on the subject ignore the 
real force of man’s sexual drive and 
fail to distinguish those sexual ex- 
pressions that are really harmful to 
the community from those that are 
not. 

The book is divided into a study 
of those matters generally classified 
as domestic relations and those activ- 
ities regarded by the law as sex 
crimes. The value of Judge Plos- 
cowe’s work is its common sense in 
studying the law and its control 
over sex. Ploscowe urges that when 
we pass or enforce such laws we 
divorce emotion and impractical con- 
cepts of morality. 

The ignorance or refusal to rec- 
ognize the true nature of sex desires 
in our legislative and judicial think- 
ing on the matter results in dis- 
obedience by citizens; nonenforce- 
ment by police and prosecutors; an 
occasional severe punishment of a 
defendant wholly out of proportion 
to his offense; and sometimes a fail- 
ure to emphasize legislation and 
police prohibition on the type of 
sexual conduct which must be halted 


and punished (e.g., homosexual ac- 
tivity by an adult with a minor). 

The author feels that psychia- 
trists, social workers and religious 
ministers should take an active part 
in helping individuals to avoid those 
activities that eventually bring them 
before the bench for sentence. “Sex 
behavior is a peculiar and private 
activity”, says the author. “It can 
be influenced better by agencies 
which are intimately in contact with 
the individual than by the blunder- 
buss weapons of the law.” 

In that part of the book devoted 
to domestic relations Judge Plos- 
cowe finds that the laws dealing with 
the family relationship (e.g., mar- 
riage, annulment, divorce, illegiti- 
mate children, etc.) too often ignore 
the realities of the marital relation- 
ship and further do not achieve what 
should be the effect of such laws— 
the promotion of the family unit. 
States Judge Ploscowe: 

“It is a little difficult to see how 
the law favors the creation of sound 
and stable family units when it per- 
mits mentally diseased and mentally 
deficient persons to marry; when it 
permits mere children to undertake 
the burdens of matrimony without 
even the formality of parental con- 
sent; when it treats the entrance 
of marriage with about the same 
amount of dignity and formality as 
the acquisition of a dog license. Nor 
can one see how the law serves the 
interests of the state in the conserva- 
tion of marriage and the stability 
of family life when the facts in rela- 
tion to the operation of our divorce 
and annulment laws are examined. 
When every possible kind of fric- 
tion between husband and wife and 
every trivial unpleasantness can 
serve as a basis for a divorce on the 
grounds of legal cruelty; when courts 
conveniently shut their eyes to the 
patent falsehoods and perjury in- 
volved in the establishment of juris- 
diction and grounds for divorce; 
when husbands and wives can obtain 
binding decrees of divorce from 
foreign jurisdiction upon the flimsi- 
est of grounds, merely because they 
go through a sham controversy; 
when the law of annulment is used, 
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as it is in New York, as a convenient 
means of dissolving marriages on the 
basis of trivial or manufactured 
impediment, then it becomes hypo- 
critical to spout about the law’s 
interest in the conservation of mar- 
riage and the stability of family 
life.” 

The book is well authenticated 
with citations of court decisions and 
references to various publications 
and authorities. Judge Ploscowe has 
delivered a very frank, honest and 
intelligent review of the law in its 
efforts to deal with a very difficult 
subject—sex. This book might well 
be studied by both legislator and 
jurist before making or enforcing 
statutes on sex. 

CHESTER J. BYRNS 
Chicago, Illinois 


Lecat DRAFTING. By Robert 
N. Cook. Brooklyn: The Foundation 
Press, Inc. 1951. $8.00. Pages xxxvii, 
867. 

This volume represents a tremen- 
dous step forward, not only in it- 
self but in its implication that the 
drafting of legal instruments is now 
being taught as a regular course in 
a sufficient number of law schools 
to create a demand for a standard 
text or casebook upon the subject. 
It. has heretofore unfortunately 
been the fact that a graduating law 
school student could glean from his 
studies no more idea of how to draw 
a simple lease, deed or contract than, 
prior to the introduction of the moot 
court system, of how to try a jury 
case. Now there is hope that both 
situations may soon be rectified. 

The present treatise will furnish 
the professors with an admirable tool 
with which to work in the field of 
legal drafting. The very selection, 
assembling and presentation of the 
material within its covers is itself an 
accomplishment. For, as Professor 
Llewellyn notes in his introduction, 
it is “an interesting and valuable 
experiment in collecting teaching 
materials for work in an area in 
which our sins of omission have been 
verging on the amazing and unpar- 
donable”. Many sources have been 
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tapped. Aside from judicial opinions 
construing legal documents, the com- 
piler frequently cites and occasional- 
ly quotes substantially in full such di- 
verse materials as law review articles 
(including several from the AMERI- 
CAN BAR ASSOCIATION JOURNAL, rang- 
ing from Lavery, “Punctuation in 
the Law’! to Jones, “Some Causes of 
Uncertainty in Statutes”); the pro- 
ceedings of the American Bar Asso- 
ciation Sections of Real Property, 
Probate and Trust Law and of Cor- 
poration, Banking and _ Business 
Law; the proceedings of the American 
Bankers’ Association, the American 
Federation of Labor, the American 
Institute of Architects, the Congress 
of Industrial Organizations and sim- 
ilar organizations; the Restatement 
of the Law; Uniform Acts, including 
the Uniform Commercial Code; and 
Senate documents and federal de- 
partmental bulletins. References to 
such works as Ogden and Richards, 
The Meaning of Meaning; Chase, 
The Tyranny of Words; and Haya- 
kawa, Language in Action give some 
indication of the increasingly im- 
portant part which the relatively 
new science of semantics is playing 
in the revision of our concept of the 
use of words. All these precepts and 
examples point in a single direction, 
indicating that the fundamental 
problem, in the legal field as else- 
where, is to achieve clarity and con- 
ciseness of expression without sacri- 
ficing definiteness and unambiguity 
of meaning. 

This book may well mark another 
milestone in the battle against legal 
jargon. The day when a lawyer could 
impress his client with his erudition 
by using complex words and formal- 
istic language sprinkled with Latin 
phrases is past. Life, business and the 
law are complicated enough today 
without adding to the confusion by 
burying meaning beneath a drift of 
verbiage. While designed as a law 
school text, the present volume may 
well assist many lawyers to clarify 
their own thinking and practice in 





1, 9 A.B.A.J. 225; April, 1923. 
2. 36 A.B.A.J. 321; April, 1950. 


3. Armstrong, ‘‘The Bar and the Schools’, 28 
A.B.A.J. 93; February, 1942, at page 96. 
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this important field, and will also 
serve as a handy reference book of 
materials unobtainable elsewhere. 
Those who desire to profit by it may 
do so. Then perhaps someday (in 
the phrase quoted in the text) “we 
might eventually have a generation 
of lawyers who would write with 
clarity, precision and concision, and 
perhaps with distinction. Even now 
there are heralds of the dawn of a 
better day.’ , 
WALTER P. ARMSTRONG, JR. 
Memphis, Tennessee 


Tue LAW OF SURETYSHIP. 
By Arthur A. Stearns. Fifth Edition. 
By James L. Elder. Cincinnati: The 
W. H. Anderson Company. $15.00. 
Pages 720. 

Since 1902, when Stearns pub- 
lished his first edition of this work, 
it has been recognized as the leading 
authority in its field. Now, a half 
century later and seventeen years 
since the fourth edition appeared, 
the publishers wisely chose James L. 
Elder, of the Cincinnati Bar to edit 
the new fifth edition. 

Mr. Elder, the author, after gradu- 
ating from Harvard Law School, 
passed the Ohio Bar examination 
with the highest grade in 1941. He 
served in the United States Army in 
1942 until 1944. 

This outstanding authority, who 
has had years of practical experience 
in the field of suretyship, teamed 
with his brother, Robert W. Elder, 
to compile this outstanding and com- 
pletely rewritten text. 

The index has been greatly ex- 
panded and is very practical in this 
fifth edition—over 1,200 new cases 
have been added to the collection 
contained in the fourth edition. Also, 
there has been added a new feature, 
an appendix of standard and ap- 
proved forms which is up-to-date 
and should prove helpful in under- 
standing the text material. The cases 
are arranged alphabetically in the 
footnotes according to the state of 
their origin. The text has pages 7x10 
inches and is printed in large Cale- 
donia type, noted for its beauty and 
conduciveness to readability. 


Personal suretyship, commercial 
guaranties, corporate and compen- 
the 
surety, suretyship as related to bonds 
to secure private obligation, official 
and judicial bonds, surety companies 
and their standard forms are all cov- 
ered in this enlarged edition. The 
introductory chapter is devoted to 
definitions and distinctions. The fol- 
lowing chapter covers the contract. 
The Statute af Frauds is the topic of 
the third chapter, followed by com- 
mercial guaranties, corporate and 
compensated suretyship, matters in 
discharge of the surety, defenses of 
the surety, private bonds, judicial 
bonds, equitable rights of the surety 
and the appendix, which is devoted 
to the various forms of the bonds. 
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Chapter Seven, covering the defenses 
of the surety, is especially good and 
may suggest a way to avoid liability 
to those who do not usually handle 
surety litigation. Forty-six full pages 
are devoted to these defenses and 
the cases cited are in point and very 
illustrative of the principles enun- 
ciated. Ninety-one pages are de- 
voted to equitable rights of the sure- 
ty in the last chapter and cover the 
troublesome problem of subrogation 
fully. The salvage rights of the surety 
are becoming more and more im- 
portant because of the large contract 
losses experienced by almost all the 
surety companies and therefore this 
exhaustive chapter is of great prac- 
tical importance, 

The modern contrast between the 
present judicial treatment ol the cor- 
porate compensated surety with the 
earlier judicial treatment of the pri- 
vate accommodation surety has been 
forcibly emphasized. The position of 
the principal and surety in the field 
of building and construction con- 
tracts is ably considered. Indeed, all 
new developments in surety law are 
fully discussed. A feature which will 
be appreciated by the careful attor 
ney is that in the footnotes the 
author has supplied the date of each 
decision cited. Between the table of 
cases, which contains 6,103 cases 
cited, and the expanded index you 
will also find a table of all statutes 
cited, table of other publications 





cited and table of law review articles 
Parallel citations to A.L.R. 
and the reporters are included. Both 
the official report and the unofficial 
reporter citations are given wheneve! 
available. In the footnotes the fed- 
eral citations are given, followed 
by state citations alphabetically ar- 
ranged according to the state of 
origin and the date of each decision 
was given. The general rules are con- 
cisely stated and then where there is 
some distinction, limitation or ex- 
ception thereto in some state this is 
noted. For example, on page 468 it 
is stated: ‘“‘Where the surety received 
security from one other than the 
principal, the security is not normal- 
ly impressed with a trust in favor of 
the creditor. In such a case the cred- 
itor has an interest in the security 


cited, 


Notice by the Board of Elections 


# The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1952 Annual Meeting and end- 
ing at the adjournment of the 1955 
Annual Meeting: 
Arkansas 
Colorado 
Delaware 
Georgia 
Idaho 
Indiana 
Louisiana 
Maryland 
Minnesota 

An election will be held in the 
State of Georgia to fill the vacancy 
for the term expiring at the adjourn- 
ment of the 1952 Annual Meeting. 

An election will be held in the 
State of New Mexico to fill the va- 
cancy for the term expiring at the 
adjournment of the 1953 Annual 
Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1952 must 
be filed with the Board of Elections 
not later than April 18, 1952. Peti- 


Nevada 

New Hampshire 
New York 

Ohio 

Oregon 

Rhode Island 
Utah 

West Virginia 


only if the security is given upon 
such terms as to create a wust for 
the creditor or in connection with a 
contract for the benefit of the cred- 
itor. 

“In Mississippi a distinction is 
made between a security given for 
the indemnity of the surety and a 
security which the surety holds for 
the payment of the debt. In the one 
case it is considered that it is avail- 
able to the surety only in case he 
pays the debt, and hence not avail- 
able to the creditor at all, since if 
the surety becomes insolvent and 
does not pay, the contingency upon 
which the surety might resort to the 
security never arises and no subro- 
gation arises to the creditor. But if 
the collateral is held upon condition 


that it shall be applied to the pay- 


tions received too late for publica- 
tion in the April issue of the JOURNAL 
(deadline for receipt February 29) 
cannot be published prior to distri- 
bution of ballots, fixed by the Board 
of Elections for April 25, 1952. 

Forms of nominating petitions 
may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1140 North Dearborn Street, 
Chicago 10, Illinois. Nominating 
petitions must be received at the 
Headquarters of the Association be- 
fore the close of business at 5:00 P.m., 
April 18, 1952. 

Attention is called to Section 5, 
Article VI of the Constitution, 
which provides: 

Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Dele- 
gate is to be elected in that year, may 
file with the Board of Elections, con- 
stituted as hereinafter provided, a 
signed petition (which may be in 
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ment of the debt, it may be enforce- 
able by the creditor.” 

Many cases illustrative of the gen- 
eral rule are cited and leading cases 
showing the distinction are also 
cited, 

While we do not contend that this 
single volume will be a panacea for 
all the technical and _ perplexing 
problems arising in the law of sure- 
tyship, nevertheless it does provide 
a splendid recognized text and will 
give you a starting point for almost 
any problem arising from the writ- 
ing of a surety or fidelity bond. We 
consider this well-written volume 
deserving of a place on your library 
shelf. 

G1BsON B. WITHERSPOON 


Meridian, Mississippi 


parts), nominating a candidate for the 

office of State Delegate for and from 

such state. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. Each 
nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers 
in the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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ADMIRALTY 
Suits in Admiralty Act Statute of Limi- 
tations Begins To Run at Time of Injury 
and Not at Time of Administrative 
Disallowance of Claim 


® McMahon vy. United States, 342 
U. S. 25, 96 L. ed. Adv. Ops. 1, 72 
S. Ct. 17, 20 U. S. Law Week 4001. 
(No. 17, decided November 5, 1951.) 


McMahon, a merchant seaman, 
was injured while serving aboard a 
vessel owned by the United States 
Government. He brought this suit 
in admiralty alleging a cause of ac- 
tion based on negligence and unsea- 
worthiness and seeking maintenance 
and cure. The alleged wrongs took 
place in November and December, 
1945, but the libel was not filed until 
1948. A federal statute grants seamen 
on government-owned vessels the 
same rights as those employed on 
privately owned vessels and provides 
that claims such as this may be en- 
forced pursuant to the provisions of 
the Suits in Admiralty Act “... if 
administratively disallowed in whole 
or in part....” The Suits in Ad- 
miralty Act in turn provides that any 
suit thereunder “. . . shall be brought 
within two years after the cause of 
action arises....” The district court 
dismissed McMahon's suit on the 
ground that it had not been filed 
within two years from the date of 
his injuries. The Court of Appeals 
for the Third Circuit affirmed. On 
writ of certiorari, the Supreme 
Court resolved a conflict among the 
circuits as to when the period of 
limitations bégins, holding that the 
date of injury and not the date of 
administrative disallowance of the 
claim commences the period. 

Speaking for the Court, Mr. Jus- 
tice JACKSON rejected McMahon's 
contention that the limitation period 
could not begin to run at the time 
of the injuries, since, under the stat- 
ute, he could not sue until his 
claim had been administratively dis- 
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EDITOR-IN-CHARGE 


allowed and he could not be said to 
have a “cause of action” until he 
could sue. Mr. Justice JACKSON’s 
opinion pointed out that the Suits 
in Admiralty Act was enacted sev- 
eral years before suits for mainte- 
nance and cure against the Govern- 
ment were authorized and that there 
was nothing in the later act to indi- 
cate that Congress intended to 
change the period of limitations. 
The opinion noted that no time is 
fixed within which a seaman is 
obliged to present his original claim 
and that, accordingly, a petitioner 
would be able to postpone indefi- 
nitely the running of the limitations 
period by delaying his filing of a 
claim. Although regulations provide 
that a claim shall be presumed to 
have been administratively disal- 
lowed if not rejected in writing 
within sixty days, Mr. Justice JACK- 
son held that it was inappropriate 
in this case to consider whether the 
statute of limitations is tolled for 
a maximum of sixty days while a 
claim is pending, since the record 
failed to show when McMahon's 
claim was filed or when it was dis- 
allowed. 

Mr. Justice BLack and Mr. Justice 
Douctas dissented for the reasons 
stated by the Court of Appeals for 
the Ninth Circuit in Thurston v. 
United States, 179 F. (2d) 514. 

Mr. Justice MINTON took no part 
in the consideration or decision of 
the case. 

The case was argued by Paul M. 
Goldstein for McMahon, and by 
Leavenworth Colby for the United 
States. 


ADMIRALTY 

Doctrine of Laches Held Not To Bar 
Libel in Admiralty Filed Against Ship- 
owner Where Libellant Diligently 
Sought Redress and Was Unable To 
Obtain Trial Through No Fault on His 
Part 

" Gardner v. Panama Railroad, 342 
U. S. 29, 96 L. ed. Adv. Ops. 17, 72 S. 
Ct. 12, 20 U. S. Law Week 4009. (No. 
22, decided November 5, 1951.) 


This suit in admiralty, a libel in 
personam brought in the District 
Court for the Canal Zone, was peti- 
tioner’s third attempt to secure dam- 
ages for injuries allegedly sustained 
December 3, 1947, while she was a 
passenger aboard respondent's steam- 
ship. Her first action, filed April 10, 
1948, was dismissed on October 7, 
1948, on the ground that her only 
remedy was a suit against the United 
States under the Federal Tort Claims 
Act. A second action, filed Novem- 
ber 29, 1948, was dismissed after Con- 
gress, by Public Law 172, amended 
the Tort Claims Act so as to ex- 
clude from its coverage “any claim 
arising from the activities of the Pan- 
ama Railroad Company”. Five days 
after that dismissal, petitioner began 
her present suit. Respondent argued 
that the one-year Canal Zone statute 
of limitations barred any action at 
law and that laches should therefore 
bar any remedy in admiralty. The 
district court sustained this reason- 
ing and the court of appeals af- 
firmed. 

The Supreme Court reversed in 
a per curiam opinion. While the 
existence of laches is primarily a 
question for the discretion of the 
trial court, it was said, “the matter 
should not be determined merely 
by a reference to and a mechanical 
application of the statute of limita- 
tions. The equities of the parties 
must be considered as well.” The 
opinion noted that petitioner “dili- 
gently sought redress” and that there 
was no showing that respondent's 
position had suffered from the delay. 

Respondent took the position that 
at the time of the injury the United 

States was liable and that Public Law 
172, making it liable, should not 
operate retroactively. The Supreme 
Court rejected this view, holding 
that Public Law 172 permitted out- 
standing claims upon which suit had 
been instituted against the United 
States to be enforced by prompt pro- 
ceedings directly against the com- 
pany. 

Mr. Justice MInToN took no part 











coul 
M 
CLA 


men 
“Bec 
lead 
a pl 
this 
petit 
then 
in sc 
M: 
State 


ing i 


$50,( 
dicte 





in the consideration or decision of 
the case. 

The case was argued by Eugene 
Eisenmann for petitioner, and by 


Thomas J. Maginnis for respondent. 


APPEAL 


Early Hearing Denied as Incompatible 
with Orderly Administration of Justice 


" Land vy. Dollar, In re Killion, 
Sawyer v. Dollar, 341 U. S. 737, 95 
L.. ed. Adv. Ops. 830, 71 S. Ct. 987, 
19 U. S. Law Week 4422. (Nos. 353, 
697, 702, _ and __.) 

These cases were before the Su- 
preme Court on petitions for cer- 
tiorari to review (1) an order of the 
District Court for the District of 
Columbia,requiring the Secretary of 
Commerce to endorse certain stock 
certificates and (2) a restraining or- 
der issued by the Court of Appeals 
for the District of Columbia Circuit 
enjoining the petitioners from tak- 
ing any actions inconsistent with 
orders of the court in pending liti- 
gation to determine ownership of 
the stock. 

In a per curiam opinion, the Su- 
preme Court refused to grant an 
early hearing on the cases on the 
ground that such a hearing would 
not be compatible with the orderly 
administration of justice. The opin- 
ion cited the importance of the issues 
involved and the fact that issues in 
the cases were pending in lower 
courts as grounds for its refusal. 

Mr. Justice BLAcK and Mr. Justice 
CLARK took no part in the considera- 
tion or decision of the applications. 

Mr, Justice FRANKFURTER did not 
join in the opinion and attached a 
memorandum in which he declared: 

secause our action may be mis- 
leading, unless viewed in its setting, 
a plain narrative of the course of 
this litigation in its bearing on this 
petition is, I believe, desirable.” He 
then set forth the facts of the cases 
in some detail. 

Mr. Justice JACKSON attached a 
statement of his reasons for not join- 
ing in the per curiam opinion. 


BAIL 


$50,000 Bail Set for Defendants In- 
dicted for Conspiracy in Violation of 
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Smith Act Set Aside as Excessive Under 
Eighth Amendment 

® Stack v. Boyle, 342 U. S. 1, 96 
L. ed. Adv. Ops. 7, 72 S. Ct. 1, 20 
US, Week 4004. (No. 400, 
decided November 5, 1951.) 

Stack and eleven others were in- 
dicted for violation of the Smith Act. 
The District Court for the Southern 
District of California set bail for 
each defendant at $50,000. The de- 
fendants moved to reduce the bail 
on the ground that it was excessive 
under the Eighth Amendment, sup- 
porting their motions with state- 


Law 


ments as to their financial resources, 
family relationships, health, prion 
criminal records and other informa- 
tion. The’ only evidence presented 
by the Government was a certified 
record showing that four persons 
previously convicted of violation of 
the Smith Act had forfeited their 
bail; there was no evidence relating 
those four persons to the defendants 
in this case. The district court de- 
nied the motions for reduction of 
bail and the defendants filed appli- 
cations for habeas corpus which were 
also denied. The Court of Appeals 
for the Ninth Circuit affirmed. The 
defendants then filed applications 
for bail and an alternative applica- 
tion for habeas corpus with Mr. Jus- 
tice Douc.as, as Circuit Justice for 
the Ninth Circuit. These applica- 
tions were referred to the full Court 
and were disposed of in the opinion 
along with the questions raised on 
certiorari. 

The Supreme Court vacated the 
judgment of the Court of Appeals 
in an opinion written by the CHIEF 
Justice. His opinion stressed the 
importance of preserving the tradi- 
tional right of bail in order to safe- 
guard a defendant’s right to unham- 
pered preparation of his defense 
and the presumption of innocence. 
In holding the amount of bail to 
be excessive, the CHIEF JUSTICE 
pointed out that, if convicted, the 
defendants would be subject to a 
maximum penalty of five years in 
prison and a fine of not more than 
$10,000, and that the amount of 
bail was concededly much higher 
than that usually imposed for of- 


fenses carrying similar penalties. De- 
claring that the Government -was 
asking the courts to assume, without 
any supporting evidence, that the 
defendants were pawns of a con- 
spiracy who would flee the jurisdic- 
tion in obedience to orders of a 
superior, the Cuter Justice said that 
acceptance of that premise “would 
inject into our own system of gov- 
ernment the very principles of to- 
talitarianism which Congress was 
seeking to guard against in passing 
the statute under which petitioners 
have been indicted”. 

Remarking that habeas corpus was 
a proper remedy for one held in cus- 
tody in violation of the Constitution, 
the Cuter Justice held that in this 
case the defendants should have ap- 
pealed the denial of their motions 
for reduction of bail instead of pre- 
senting their claims under the 
Eighth Amendment by applications 
for habeas corpus. Accordingly, he 
remanded the case to the district 
court with instructions to dismiss the 
applications for habeas corpus with- 
out prejudice. 

Mr. Justice MINTON took no part 
in the consideration or decision of 
the case. 

Mr. Justice JACKSON, joined by Mr. 
Justice FRANKFURTER, wrote an opin- 
ion in which he expressed general 
agreement with the holding of the 
Court and discussed at some length 
the procedural questions involved. 

The case was argued by Benjamin 
Margolis and A. L. Wirin for peti- 
tioners, and by Solicitor General 
Philip B. Perlman for the United 
States. 


CONSTITUTIONAL LAW 

City Ordinance Requiring Civil Service 
Employees To Take Oaths and Sign 
Affidavits Foreswearing Membership in 
Organizations Advocating Overthrow 
of Government by Force Held Valid 
® Garner v. Board of Public Works 
of the City of Los Angeles, 341 U. S. 
716, 95 L. ed. Adv. Ops. 854, 71 
S. Ct. 909, 19 U. S. Law Week 4351. 
(No. 453, decided June 4, 1951.) 

In 1941, the California legislature 
amended the Charter of the City of 
Los Angeles so as to prohibit em- 
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ployment by the City of persons who 
“advised, advocated or taught” over- 
throw of the Government by force or 
violence or who were members of 
any organization that “advised, ad- 
vocated or taught” such forcible 
overthrow. In 1949, the City passed 
an ordinance requiring all city em- 
ployees to take an oath declaring 
that they did not advocate and had 
not within the last five years ad- 
vocated any such forcibie overthrow. 
The oath also foreswore membership 
in the proscribed organizations pres- 
ently or during the last five years 
and employees were required by the 
ordinance to execute affidavits stat- 
ing whether or not they were or 
ever had been members of the Com- 
munist Party. Seventeen civil serv- 
ice employees of the City were dis- 
charged following their refusal to 
comply with the terms of the ordi- 
nance. This was a suit for reinstate- 
ment and unpaid salaries in which 
the employees were unsuccessful in 
the District Court of Appeal of the 
state. They brought certiorari pro- 
ceedings before the Supreme Court, 
attacking the ordinance as violative 
of the Federal Constitution, in that 
it was a bill of attainder, an ex post 
facto law and it denied freedom of 
speech and assembly and the right 
to petition the government for re- 
dress of grievances. 

Mr. Justice CLarK delivered the 
opinion of the Supreme Court afhirm- 
ing. Declaring that past conduct and 
past loyalty are commonly inquired 
into to determine fitness to hold pub- 
lic and private positions, he held the 
affidavit provisions of the ordinance 
valid, remarking that “past loyalty 
may have a reasonable relationship 
to present and future trust”. On the 
assumption that the 1941 Charter 
amendment was valid to the extent 
that it barred from employment per- 
sons who advocated forcible over- 
throw of the Government subsequent 
to its passage, Mr. Justice CLARK 
found no ex post facto infirmity in 
the oath prescribed by the ordinance 
since the activity it covered had been 
unlawful for two years prior to the 
period to which the oath relates. In 
ruling that the ordinance was not a 
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bill of attainder, Mr. Justice CLARK 
distinguished reasonable legislative 
definitions of standards for employ- 
ment from legislative infliction of 
punishment. The contention that 
the ordinance was a violation of due 
process was answered by construing 
the oath requirement as not apply- 
ing to innocent persons who might 
belong to the proscribed organiza- 
tions in ignorance of their character 
or purpose. “We assume that scienter 
is implicit in each clause of the 
oath”, Mr, Justice CLARK declared. 

Mr. Justice FRANKFURTER wrote an 
opinion in which he concurred in 
the Court’s holding that the affidavit 
provisions of the ordinance were 
valid but dissented as to its holding 
on the validity of the requirement 
of an oath, on the ground that the 
oath was “not limited to affiliation 
with organizations known at the time 
to have advocated overthrow of the 
government”, He stated that he 
found nothing in the oath provisions 
of the ordinance to warrant an 4as- 
sumption that employees were mere- 
ly asked to foreswear that they 
“knowingly” had no proscribed afhl- 
iations. 

Mr, Justice BURTON wrote an opin- 
ion concurring in the Court’s opin- 
ion as to the validity of the affidavit 
provisions but dissenting as to the 
requirement of an oath. In his view 
the oath was so framed as to operate 
retrospectively as a “perpetual bar 
to those employees who held certain 
views at any time since a date five 
years preceding the effective date of 
the ordinance”. 

A dissenting opinion by Mr. Jus- 
tice DoucLas, in which he was joined 
by Mr. Justice Biack, held that the 
entire ordinance was invalid as con- 
stituting a bill of attainder. 

Mr. Justice BLACK wrote a dissent- 
ing opinion in which he objected 
that the majority holding cast doubt 
upon previous holdings of the Court. 
He declared that the oath and afh- 
davit were “obviously” not limited 
to a foreswearing of membership in 
organizations which the affiants knew 
to be subversive. 

The case was argued by Charles J. 
Katz and Samuel Rosenwein for pe- 








titioners, and by Alan G. Campbell 
for respondents. 


CONSTITUTIONAL LAW 
Fourth Amendment Prohibits Introduc- 
tion at Trial of Evidence Obtained by 
illegal Search and Seizure Even Though 
Premises Searched Were Not Those of 
Defendant 
® United States v. Jeffers, 342 U. S. 
48, 96 L. ed. Adv. Ops. ; 72S. 
Ct. 93, 20 U. S. Law Week 4011. 
(No. 3, decided November 13, 1951.) 

Jeffers was convicted in a district 
court of violation of the federal nar- 
cotics laws. The trial court denied 
his motion to exclude from evidence 
certain contraband narcotics which 
had been seized in a hotel room oc- 
cupied by Jeffers’ aunts by federal 
agents who entered without a war- 
rant during the absence of Jeffers 
and the occupants of the room. The 
Court of Appeals for the District of 
Columbia Circuit reversed by a di- 
vided court. 





Noting that there was nothing in 
the circumstances of the case to take 
it out of the general rule, since there 
was no question of violence or threat 
of imminent destruction, removal or 
concealment of the narcotics, Mr. 
Justice Crark, for the Supreme 
Court, affirmed the judgment of the 
Court of Appeals. The Government's 
contention that respondent lacked 
standing to suppress the evidence 
since his own privacy had not been 
invaded was rejected, Mr. Justice 
CiarK declared that “To hold that 
this search and seizure were lawful 
as to the respondent would permit 
a quibbling distinction to overturn 
a principle which was designed to 
protect a fundamental right.” 

The Government also argued that 
the narcotics were admissible as evi- 
dence since Congress had declared 
that “no property rights shall exist” 
in goods intended to be used in vio- 
lating the federal narcotics laws. To 
this, Mr. Justice CLARK replied that, 
in abrogating property rights in such 
goods, Congress “merely intended to 
aid in their forfeiture and thereby 
prevent the spread of the traffic in 
drugs rather than to abolish the ex- 
clusionary rule formulated by the 
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courts in furtherance of the high 
purposes of the Fourth Amend- 


ment”. 

The Cuter Justice and Mr. Jus- 
tice REED dissented. 

Mr. Justice MINTON took no part 
in the consideration or decision of 
the case. 

The case was argued by Beatrice 
Rosenberg for the petitioner, and by 
T. Emmett McKenzie for the respon- 
dent. 


EVIDENCE 


McNabb Doctrine Does Not Bar In- 
troduction of Confession of Defendant 
Made While in Lawful Custody for 
Other Crime Than the Crime to Which 
He Confessed 


® United States v. Carignan, 342 U. 
S. 36, 96 L. ed. Adv. Ops. ay 
S. Ct. 97, 20 U. S. Law Week 4013. 
(No. 5, decided November 13, 1951.) 

Carignan was convicted in the Dis- 
trict Court for the Territory of Alas- 
ka of first degree murder in attempt- 
ing to perpetrate a rape. The con- 
viction was reversed by the Court of 
Appeals for the Ninth Circuit on 
the sole ground that a confession 
admitted as evidence at the trial had 
been obtained contrary to the prin- 
ciples expounded by the Supreme 
Court in McNabb v. United States, 
318 U.S. 332, and Upshaw v. United 
States, 335 U. S. 410. On certiorari 
before the Supreme Court, the ac- 
cused advanced three additional rea- 
sons in support of the reversal of 
the conviction: (1) The trial court 
erred in admitting the confession be- 
cause it was obtained by “secret in- 
terrogation and psychological pres- 
sure by police officers”; (2) The trial 
court erred in failing to submit to 
the jury the question of the volun- 
tary or involuntary nature of the 
confession; (3) The trial court erred 
in refusing to permit the accused to 
take the stand and testify, in the 
absence of the jury, to the facts be- 
lieved to indicate the involuntary 
nature of the confession. 

In an opinion by Mr. Justice REEp, 
the Supreme Court sustained reversal 
of the conviction by the court of 
appeals on the ground that it was 
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reversible error to deny the defen- 
dant the right to testify on the ques- 
tion of the involuntary nature of the 
confession. He declared that “this 
error makes necessary a new exami- 
nation into the voluntary character 
of the confession [and] there is no 
need now to pursue on this record 
the first and second issues brought 
forward by the respondent, except 
to say that the facts in this record 
do not necessarily establish coer- 
cion, physical or psychological, so 
as to render the confession inad- 
missible.” 

Mr. Justice REEp’s opinion held 
that the confession in this case did 
not fall within the prohibitions of 
the judicially created rule of evi- 
dence formulated in the McNabb 
case (“...a confession is inadmis- 
sible if made during illegal deten- 
tion due to failure promptly to carry 
a prisoner before a committing mag- 
istrate, whether or not the ‘confes- 
sion’ is the result of torture, physical 
or psychological....”) He said that 
the record did not justify charac- 
terization of Carignan’s confession as 
given during unlawful detention, 
and declared that to extend the 
McNabb rule to cover this case 
“would accentuate the shift of the 
inquiry as to admissibility from the 
voluntariness of the confession to 
the legality of the arrest and re- 
straint, 
chanical rule based on the time of a 
confession would not be a helpful 
addition to the rules of criminal 
evidence. We decline to extend the 
McNabb fixed rule of exclusion to 
statements to police or wardens con- 
cerning other crimes while prison- 
ers are legally in detention on crim- 
inal charges.” 


.. . An extension of a me- 


Mr. Justice MINTON took no part 
in the consideration or decision of 
the case. 

Mr. Justice Douctas, joined by 
Mr. Justice BLack and Mr. Justice 
FRANKFURTER, wrote a concurring 
opinion. He said that the would ex- 
tend the McNabb rule to cover sit- 
uations such as the one arising here, 
noting that it was a custom of police 
to arrest a man on one charge and 


to use his detention for the purpose 
of investigating a wholly different 
crime. “The rule of evidence we 
announce today gives sanction to a 
police practice which makes deten- 
tion the means of investigation,” he 
declared. 

The case was argued by Philip 
Elman for the petitioner, and by 
Harold J. Butcher for the respon- 
dent. 

PARTIES 

Lessor May Not Intervene as of Right 
Under Rule 24 of Federal Rules of Civil 
Procedure in Civil Antitrust Suit in 
Which Assets of Guarantor of Its 
Lease Are To Be Split Pursuant to 
Order of Court 

® Sutphen Estates, Inc. v. United 
States, 342 U. S. 19, 96 L. ed. Adv. 
Ops. 4, 72 S. Ct. 14, 20 U. S. Law 
Week 4002. (No. 25, decided Novem- 
ber 5, 1951.) 

Sutphen Estates, Inc., is the lessor 
of certain theatre properties; War- 
ner Brothers Pictures, Inc., is the 
guarantor of the leases. Pursuant 
to a decree of the Court in Sherman 
Act proceedings, Warner Brothers is 
to be reorganized. The plan of re- 
organization contemplates a division 
of Warner assets between two new 
companies, one of which is to re- 
ceive the Warner theatre holdings 
and the other its production and 
film -distribution assets. . Sutphen 
sought to intervene in the reorgani- 
zation proceedings, claiming such in- 
tervention as of right under Rule 24 
of the Federal Rules of Civil Proce- 
dure. That rule grants intervention 
as of right ‘when the representation 
of the applicant’s interest by exist- 
ing parties is or may be inadequate 
and the applicant is or may be 
bound by a judgment in the action; 
or...Wwhen the applicant is so sit- 
uated as to be adversely affected by 
a distribution or other disposition of 
property which is in the custody or 
subject to the control or disposition 
of the court or an officer thereof.” 

Appellant argued that it was “ad- 
versely affected” by the contemplated 
reorganization in that its guarantor 
would be dissolved and its assets 
divided between two new companies, 
only one of which would assume 
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the guarantor’s liabilities under the 
lease. It contended that it was en- 
titled to a judicially ascertained 
equivalent for the Warner guaranty 
and that, in the circumstances, that 
equivalent would be a guaranty by 
each of the new companies. 

The Supreme Court dismissed, 
speaking through Mr. Justice Douc- 
Las. He found nothing in the rec- 
ord to show that the appellant would 
be “adversely affected” by the War- 
ner reorganization, since there was 
no showing that the new company 
would lack financial strength to as- 
sume the responsibilities of the guar- 
anty or that the contingent liability 


under the guaranty was so imminent 
and onerous as to make the guaranty 
of the new company less valuable 
than that of Warner. He declared: 
“.,. the claim of injury to appellant 
is too speculative and too contingent 
on unknown factors to conclude that 
there was an abuse of discretion in 
denying leave to intervene. The 
court had ample reason to prevent 
the administration of the decree 
from being burdened with a collat- 
eral issue that on this record can 
properly be adjudicated elsewhere.” 

Mr. Justice JACKsoNn, Mr. Justice 
Cxark and Mr. Justice MINTON took 
no part in the consideration or de- 


cision of the case. 

Mr. Justice BLack dissented, de- 
claring: “I am of the opinion that 
the issue of impairment can best be 
and should be determined by the 
District Court as a part of the dis- 
solution proceedings....I cannot 
assent to an opinion that permits 
this question of impairment to re- 
main open for adjudication else- 
where at some indefinite time in 
the future.” 

The case was argued by H. C. 
Pickering for Sutphen Estates, Inc., 
by Charles $. Weston for the United 
States, and by Joseph M. Proskauer 
for Warner Brothers Pictures, Inc. 
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® Because of the mounting cost of printing and distributing the Annual Stat 
Report and the known fact that many copies are not used, the House of cent 
Delegates, at its 1950 Mid-Year Meeting, directed that future issues of the was 
Annual Report be sent only to those members who request it. A question- sma 
naire was subsequently mailed to all members of the Association by which of it 
they were afforded an opportunity to indicate whether they desired to re- the 
ceive the Report. atto 
Notice is now given the members of the Association that the 1951 Annual that 
Report will be sent to those members who requested the Report in response atto’ 
to the 1950 questionnaire and to those members who joined the Association 193° 
since November 1, 1950. Other members desiring a copy of the Report must inve 
request it by letter or postal card to the Headquarters Office before February and 
15,1952. + 
If new members who joined the Association since November 1, 1950, desire fact, 
to receive Reports subsequent to the 1951 Report, they may make request revit 
therefor on the slip which will be enclosed with their copy of the 1951 Report. rend 
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Attorney and Clierit . . . attorneys’ fees 
... lawyer obtaining judgments total- 
ing $31,938,473.43 as compensation 
for land taken from bands of Indians 
by United States awarded attorney's 
fee of $2,800,000 for his sixteen years 
of service. 

" The Confederate Bands of Ute 
Indians v. U.S., U.S. Ct. of Claims, 
November 6, 1951. 

Writing a per curiam opinion, the 
Court in this action awarded Ernest 
L. Wilkinson (hereafter referred to as 
the attorney) an attorney's fee of $2,- 
800,000, eight and three-fourths per 
cent of four judgments totaling $31,- 
938,473.43 which he had obtained 
for plaintiff bands of Indians for the 
taking by the United States of more 
than six million acres of land. Under 
the attorney’s contracts with plain- 
tiffs and the juridictional act, 62 
Stat. 1228, a maximum fee of ten per 
cent of the amount of the recovery 
was permissible, but in awarding the 
smaller fee the Court stated as one 
of its reasons the fact that the sum of 
the judgments was so large “that an 
attorney’s fee of ten per cent based on 
that figure shocks us somewhat”. The 
attorney was originally engaged in 
1935 “for the particular purposes of 
investigating and formulating any 
and all claims of the Tribe... .”. 

The Court, in special findings of 
fact, made an extensive and detailed 
review of the services which had been 
rendered. This review included sum- 
maries of the nature of the attorney's 
undertaking, the division of his la- 
bor with sixty-nine other lawyers 
and the services he had rendered in 
investigation, legislation, administra- 
tive action and litigation. The Court 
found that the “investigation, dis- 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 


covery, analysis and preparation of 
plaintiffs’ claims required investiga- 
tion of the relationship between the 
plaintiffs and the Government from 
1848, when the first treaty was en- 
tered into between the Utes and 
the Government, down to the pres- 
. .”. Fifty thousand hours of 
work were spent on the claims, re- 
sulting, inter alia, in the enactment 
by the 75th Congress of the juris- 
dictional act under which the Ute 
claims were prosecuted. As for ad- 
ministrative action, the Court found 
that the attorney had continuously 
conferred with the Secretary of the 
Interior and Commissioner of Indian 
Affairs and their staffs, keeping them 
currently informed on the Ute mat- 
ters and helping to enlist their co- 


ent . 


operation. 


Biographical material about the 
attorney, his associates and oppo- 
nents was also included in the Court's 
findings, together with a résumé of 
the factors which are among the cri- 
teria generally considered in award- 
ing compensation to attorneys. The 
nature of the undertaking, the Court 
said, “required virtually the full 
range of services known to the legal 
profession. . . . The character of the 
services called for professional expe- 
rience and skill of a high and versa- 
tile order”. Moreover, the findings 
noted that “The time devoted to the 
services rendered was the equivalent 
of 31 years of uninterrupted work by 
one man. Novel and difficult 
questions of law were involved in the 
cases. Counsel had to chart new legal 
paths and take the responsibility for 
correct analyses and sound conclu- 
sions in many respects.” As for the 
results accomplished, the Court as- 
serted that a ‘three dimensional suc- 
cess” was achieved since counsel had 
received a large valuation, the in- 
clusion of interest and the exclusion 
of many offsets heretofore charged 
against tribal recoveries. It was also 
emphasized that “The services rend- 


ered by counsel on their own initia- 
. represented services of a 
kind not ordinarily rendered by at- 
torneys without extra compensation.” 
Further noted was the fact that the 
attorney had lost other employment 
of substantial potentials because of 
his preoccupation with tribal cases 
and it was estimated that the pay- 
ments to be made by him to others 
would absorb half of the fees 
awarded in this proceeding and half 
of his share would be required to 
pay federal income taxes, leaving a 
net share after taxes to him of ap- 
proximately 25 per cent of the award. 

From such facts as these the Court 
concluded that the attorney had 
“well earned” his large fee. However, 
the Court took the occasion to re- 
mark that “Only two instances have 
come to the attention of the Court of 
awards of fees as large as the $2,800,- 
000 which we are awarding. One was 
the award by the American Commis- 
sioner in the Lehigh Valley Railroad 
(Black Tom Explosion) claim before 
the Mixed Claims Commission 
(United States and Germany). The 
other was the award in Loft, Inc. v. 
Guth et al.” 


tive . 


Bankruptcy . . . bankruptcy court can 
disregard rate of interest provided 
for by state statute if equitable prin- 
ciples under Bankruptcy Act require 
fixing a different rate under ruling of 
Vanston v. Green. 


® U.S. Trust Co. of N.Y. Trustee of 
Wise. Central RR Co. First General 
Mige. v. Zelle, Trustee of Wisc. Cen- 
tral RR Co. et al., etc., C.A. 8th, 
October 18, 1951, Collet, C.J. 

The sole question presented in 
this case was what rate of interest 
should be allowed on mortgage 
bonds issued by a railroad which 
provided for four per cent before 
maturity but no definite interest rate 
after maturity, after the maturity 
date had passed and during the re- 
ceivership period of the railroad 
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company. The trial court had con- 
cluded that the bonds were New 
York contracts, making the law of the 
State of New York applicable. By 
New York statute it is provided that 
the legal rate for obligations calling 
for the payment of interest, but silent 
as to the rate, shall be six per cent. 
However, the trial court, upon the 
authority of Vanston v. Green, 329 
U.S. 156, ordered the payment of in- 
terest at the rate of four per cent, 
holding that upon equitable grounds 
under the Bankruptcy Act, four per 
cent was the proper rate. 

On appeal, the Court affirmed the 
trial court’s ruling. The Vanston case 
permitted a bankruptcy court to dis- 
regard a state law authorizing inter- 
est on interest, but the Court read 
it as establishing the further rule 
that “any state statute which is not 
consistent with principles of equity 
in the management and distribution 
of a bankrupt estate under the Bank- 
ruptcy Act may be disregarded by 
the Bankruptcy Court. .. . The ma- 
jority opinion in Vanston v. Green, 
supra, makes it clear that the right 
to allowance of interest during bank- 
ruptcy does not necessarily spring 
from an authorization therefor by 
state law, but arises from equitable 
considerations resulting from the 
preferential position of secured cred- 
itors to general creditors.” Also es- 
tablished by the Vanston case, the 
Court said, was the proposition that 
under the principles enunciated in 
Erie Railroad Co. v. Tompkins, 304 
U.S. 64, the law of the state of the 
contract need not be applied in deter- 
mining the rate of interest to be paid 
secured creditors during a period of 
bankruptcy. 

As for the trial court’s duty “to 
weigh the equities and determine 
whether the rate of interest provided 
by the law of New York should be 
applied or whether equitable prin- 
ciples under the Bankruptcy Act re- 
quired the fixing of a different rate” 
the Court held that the responsibility 
had been properly discharged since 
the payment of the bonds on matu- 
rity was prohibited by a court order 
and it was the bankruptcy interven- 
tion which caused the nonpayment. 
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The Court concluded that the debt- 
or’s estate should not be penalized 
by increasing the interest rate two 
per cent to the detriment and disad- 
vantage of other creditors. 


Commerce . . . Interstate Commerce 
Commission . . . Interstate Commerce 
Commission may set higher intrastate 
suburban rates for railroad carrying 
both intrastate and interstate com- 
merce than those set by state com- 
merce commission if low rates set by 
state body discriminate against inter- 
state traffic. 


# Jl. and Ill. Commerce Comm. v. 
U.S., Ill. Cent. RR Co. and Interstate 
Commerce Comm., U.S.D.C., N.D. 
Ill., E. Div., October $1, 1951, Perry, 
D. J. 

A petition for an injunction re- 
straining a railroad from carrying out 
an Interstate Commerce Commission 
order requiring it to increase its 
intrastate suburban fares was denied 
in this case by a federal court com- 
posed of Circuit Judge Finnegan and 
District Judges Campbell and Perry. 
The ICC’s order had been issued 
after the Illinois Central Railroad 
petitioned it, pursuant to 49 USC 
§13, to determine whether the lower 
suburban rates previously set by the 
Illinois Commerce Commission were 
discriminatory revenue-wise against 
interstate commerce since they did 
not produce their fair share of the 
earnings required for the railroad’s 
maintenance and operation. Under 
$13, the Court said, the ICC may 
determine whether any intrastate 
rate imposed by a state authority 
upon a railroad engaged also in 
interstate commerce causes unjust 
discrimination against interstate 
commerce and if, in an investigation 
instituted by the Commission, upon 
petition of the railroad concerned, it 
finds that such rate is discriminatory, 
to prescribe the proper fare. 

The two questions presented in 
the proceeding, the Court said, were 
(1) did the ICC have the power to 
fix suburban rates of the carrier after 
a petition, notice and hearing pursu- 
ant to 49 USC §13, and (2) were the 
ICC’s findings and conclusions sup- 
ported by substantial evidence? Dis- 


trict Judge Perry, writing for the 
Court, answered both questions af- 
firmatively. As for the first point, 
argument was made that suburban 
multiple and commutation fares are 
largely intrastate commerce and the 
ICC’s action invaded the state’s sov- 
ereign authority. However, the Court 
called this position “untenable” in 
view of the Supreme Court’s decision 
in the Shreveport case, cited as Texas 
Pacific RR Co. v. U.S., etc., 234 U.S. 
342. In that case the ICC had found 
that intrastate rates established by a 
state commission were discriminatory 
to interstate traffic in the same area, 
and the Supreme Court upheld the 
Commission’s ruling, stating that the 
ICC had the power to resolve the 
national-state conflict on such ques- 
tions. Later, the instant Court said, 
the principles of the case were codi- 
fied in §13 of 49 USC, commonly 
known as the National Transporta- 
tion Act. The Court ruled that the 
facts of the instant case brought it 
clearly within the principle of the 
Shreveport case, “even if the Na- 
tional Transportation Act had never 
been passed”. 

The Court also denied motions to 
suspend the increase pending an ap- 
peal in the Circuit Court of Cook 
County from the Illinois Commerce 
Commission's order, It was pointed 
out that the proceedings in that court 
could not affect the proceedings in 
the instant Court since the Circuit 
Court’s authority is limited to ap- 
plying the state statutes, whereas the 
ICC would still have the power un- 
der 49 USC §13 to hear the railroad’s 
petition. 

Further, upon considering the rec- 
ord of the evidence introduced be- 
fore the Commission, the Court 
found that the evidence was sub- 
stantial and supported the Commis- 
sion’s findings. 


Contempt . . . privilege against self- 
incrimination . . . sureties posting bail 
assume obligation to answer questions 
concerning whereabouts of their fugi- 
tive principals, waive their privilege 
against self-incrimination and can be 
held in contempt for refusal to answer 
such questions. 
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s U.S. v. Field, Hammett and Hun- 
ton, C. A. 2d, October 30, 1951, 
Clark, C. J. 


This case came before the Court 
on appeal from three summary or- 
ders of contempt. Eleven officers of 
the Communist Party accused of vio- 
lating the Smith Act, 18 USC §2385, 
had been enlarged on bail furnished 
by the Bail Fund of the Civil Rights 
Congress, pending appeal. However, 
after affrmance of their conviction, 
four did not surrender themselves 
for imprisonment. Appellants in this 
the bondsmen, trustees and 
officers of the Bail Fund, were then 
ordered to appear before the District 
Court but refused to answer ques- 
tions concerning the whereabouts of 
the fugitives, produce certain books 
and records of the Bail Fund, to 
testify as to their contents, or to 
testify concerning matters “auxil- 
iary” to production of such records. 
They were sentenced to imprison- 
ment for contempt of court. 


case, 


Appellants sought reversal on two 
grounds: (1) that the District Court 
did not have jurisdiction to conduct 
the inquiry as the whereabouts of the 
fugitives, and (2) that they were 
protected by their privilege against 
self-incrimination under the Fifth 
Amendment. On the first point, they 
argued that the executive branch of 
the Government has the sole right 
to investigate crimes against the 
United States and the court’s inquiry 
usurped executive functions. Reject- 
ing this argument, the Court said: 
“The possibility of accusation and 
prosecution under a statute defining 
a crime does not offer or suggest any 
immunity for violating the direct 
mandate of a court; two different 
powers are involved, though the acts 
and events may be the same or inter- 
woven. And we suggest that any con- 
ception restricting a court from tak- 
ing even such limited steps to effec- 
tuate its decrees as investigating the 
reasons for noncompliance is not 
only novel, but abhorrent to any 
idea of effective justice.” 


As for the privilege against self- 
incrimination, the Court said that 


“while the questions . . . and the 


order for production of the Fund's 
books were all a part of the one at- 
tempt to obtain information as to 
who had advanced money for the 
bail and might reasonably be ex- 
pected to have knowledge of their 
whereabouts, a separation of the 
issue as to the books from that as to 
the questions is expedient”. The 
Court referred to the well-established 
principle that custodians of organi- 
zation records cannot use their per- 
sonal privilege against self-incrimina- 
tion since they are acting in a repre- 
sentative capacity, even though pro- 
duction of such papers might tend to 
incriminate them personally. Appel- 
lants were acting as trustees of a de- 
clared trust, the Court said, rather 
than in their own private or personal 
interest. Moreover, once Custodian- 
ship of the books was admitted, the 
bondsmen were obligated not only 
to produce the records, but to testify 
as to questions “auxiliary to the pro- 
duction”. 

However, “Remaining for consid- 
eration”, the Court said, “are two 
important series of questions: as to 
what the books would reveal and 
particularly as to the names of donors 
to the Bail Fund; and as to any clue 
or information appellants might 
have bearing on the whereabouts of 
the fugitives.” No privilege existed, 
Judge Clark noted, for the refusal 
to disclose the names of donors to 
the Fund since the privilege is per- 
sonal and could not be interposed 
to protect others from possible crim- 
inal prosecution. “Excuse, if any, 
must therefore be found in the claim 
of the constitutional privilege by the 
individual involved and in the par- 
ticular situation.” 

However, it was further found that 
the nature of appellants’ obligation 
as sureties went beyond the mere 
deposit of money. It also required 
them to help discover their princi- 
pals and present them before the 
court. The Court ruled that this 
obligation, previously assumed, lim- 
ited their privilege against self- 
incrimination. But this principle, 
Judge Clark stressed, “cannot be 
pressed to hold that all acceptance 
of office carries an obligation to per- 


Courts, Departments and Agencies 


form without resort to the constitu- 
tional protection. . . . Naturally the 
obligation deduced from the ac- 
cepted activity must be close and di- 
rect, and not the merely general 
burden of either citizenship or due 
performance of accepted office.” 
Judge Frank concurred as to af- 
firmance but dissented as to one rul- 
ing. He disagreed on the point that 
questions about when appellants last 
saw the fugitives or about their ac 
quaintance with them were not 
privileged. This kind of question, he 
said, was held privileged in Hoffman 
v. U.S., 341 U.S. 479, when the wit- 
ness, Hoffman, refused to give testi- 
mony as to his connections with 
fugitives for whom bench warrants 
had been issued. He said that the 
majority’s position assumed that ap- 
pellants had bargained away their 
privilege when they voluntarily be- 
came sureties and that they had 
impliedly promised to disclose any 
information which might aid in 
apprehending the fugitives. But 
Judge Frank thinks “that no such 
advance (preinquiry) contract can 
validly destroy the privilege (not to 
give oral self-incriminating  testi- 
mony) when asserted by a witness in 
response to questions during a pro- 
ceeding, if that privilege would 
otherwise apply.” Terming the ma- 
jority ruling “a startling innova- 
tion”, he said, “it marks the deepest 
inroad on the privilege to this date”. 
‘No American case has been cited”, 
he stated, “and I can find none, to 
the effect that, by any advance con- 
tractual promise, the privilege can 
be abrogated. All the pertinent de- 
cisions hold the other way.” He anal- 
ogized the instant case to those cases 
involving the contractual obligations 
owed by policemen to aid in the 
detection and apprehension of crim- 
inals. The courts have held in such 
cases that the officers can assert their 
privilege and refuse to answer ques- 
tions concerning such matters in the 
exercise of their privilege against 
self-incrimination, although such re- 
fusal is just cause for their discharge. 


Constitutional Law .. . freedom of 
press ...radio station's right to 
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broadcast municipal public hearing 
held within protection of free press 
guarantees of Federal and State Con- 
stitutions. 

® Asbury Park Press, Inc. et al. v. 
City of Asbury Park, N. J. Superior 
Ct., Chancery Division, September 
24, 1951, Schettino, J. (Digested in 
20 U.S. Law Week 2154, October 23, 
1951). 

In this action a radio station and 
citizen and taxpayer sued to enforce 
their right to broadcast and hear by 
radio a public hearing held by a city 
council, Permission to broadcast the 
proceedings had been refused. Refer- 
ring to the case as “novel”, the Court 
ruled that the right to broadcast a 
municipal public hearing is within 
the protection of the free press guar- 
antees of the Federal and New Jersey 
Constitutions. Judge Schettino said: 
“I cannot see .. . that the conclusion 
other than the one that radio news 
broadcasting comes within the basic 
term of press of the Federal and State 
Constitutions is any conclusion but 
a reasonable one. We progress with 
civilization’s discoveries and what is 
a press in 1800 may still be one in 
2000 but meanwhile the word press 
and its mechanical devices may have 
increased tremendously. . . . The 
greater the light that can be shed 
upon public affairs the better will 
our country be run by the officials 
who are elected or chosen to do the 
work.” 

However, the opinion notes that 
the mechanics of the broadcast must 
not interfere materially with the 
expeditious conduct of the meeting 
or with the maintenance of proper 
decorum. On this point, the Court 
said: “If the radio machinery and 
personnel . . . do not interfere with 
the expeditious procedure of this 
public meeting, I cannot see why 
should be any prohibition 
against radio news broadcasting of 
such meeting . . . radio news broad- 
casting is, by definition of this Court, 
‘press’ under the constitutional pro- 


there 


visions.” 

In addition, the broadcasting sta- 
tion and citizen and taxpayer were 
held to have the right to bring the 
instant suit to enforce their rights. 
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Constitutional Law . . 
and political rights . . . federal grand 
jury witness cannot claim privilege 
against self-incrimination if answers to 
questions concerning his occupation 
might tend to incriminate him of viola- 
tions of state, not federal law . . . case 
reconsidered in light of Hoffman deci- 
sion, but contempt of court conviction 
reaffirmed. 
® U.S. v. Greenberg, C.A. 3d, No- 
vember 15, 1951, Maris, C.J. 
Although the Supreme Court re- 
manded this case for reconsideration 
in the light of Hoffman v. U.S., 341 
U.S. 479 (37 A.B.A.J. 375, 536, 764; 
May, July, October, 1951), the Court 
of Appeals again affirmed the Dis- 
trict Court’s conviction of defendant 
for contempt of court in refusing to 


. personal, civil 


answer questions relating to his busi- 
ness propounded to him when he 
was called before a grand jury. The 
issue involved was whether defend- 
ant was entitled to claim his consti- 
tutional privilege against self-incrim- 
ination, since he contended that his 
answers to the prospective questions 
might tend to incriminate him of 
criminal violations of the internal 
revenue laws. Hoffman and defend- 
ant were called before the same grand 
jury and each was convicted of con- 
tempt for refusing to answer ques- 
tions relating to the nature of his oc- 
cupation, but the present Court said 
that “here the similarity ends’ since, 
in the Hoffman case, the setting 
raised the suspicion that he might be 
engaged in the narcotics business, 
which involves a violation of a fed- 
eral law, whereas in the instant case, 
defendant was suspected of being 
in the “numbers” business, an activ- 
ity violating a state, not federal law. 
Defendant's constitutional immunity 
does not extend to violations of state 
laws, the Court said, and for this 
reason it concluded that “In the ab- 
sence of any contention on Green- 
berg’s part that the mere disclosure 
of his business, as such, may tend to 
incriminate him of a federal crime 
we regard the ruling of the Supreme 
Court in Hoffman’s case as wholly 
inapplicable.” 

Federal Food, Drug and Cosmetic 
Act... phonograph records . . . sleep- 





inducing records accompanied by mis- 
leading literature held misbranded ‘‘de- 
vices’’ within meaning of Act. 

® U.S. v. Twenty-three, More or 
Less, Articles etc., C.A. 2d, Novem- 
ber 7, 1951, Woodbury, C.J. 

Reversing the decree of the Dis- 
trict Court (36 A.B.A.J. 409; May, 
1950), the Court of Appeals held 
that sleep-inducing phonograph rec- 
ords labeled “Time to Sleep” togeth- 
er with their accompanying litera- 
ture consisting of statements on the 
record album, a leaflet, a certificate 
and display cards, were misbranded 
devices under the provisions of the 
Federal Food, Drug and Cosmetic 
Act. 

Two questions were presented on 
appeal. The first was whether a 
phonograph record is a “device” 
within the meaning of §201(h) of 
the Act. The statute defines a “de- 
vice” as “instruments, apparatus, and 
intended for use 


“ 


contrivances .. .” 
in the treatment of disease or 
affect the structure of any function 
of the body of man or other ani- 
mals”, The Court found that if not 
instruments or apparatuses, the rec- 
ords were certainly contrivances, and 
further, on the basis of testimony by 
medical experts, it was concluded 
that the records were intended to 
affect a function of the body, name- 
ly, to induce sleep in those who had 
difficulty in obtaining it. 

The second question was whether 
the records were misbranded within 
the meaning of §502(a) of the Act in 
that their labeling, consisting of the 
labels on the records, their contain 
ers and the literature acompanying 
them, was “false or misleading”. 
Some of the statements which led 
the Court to conclude that the rec- 
ords were misbranded included state- 
ments that the maker of the records 
had “uncanny” and “phenomenal” 
power to induce sleep by suggestion, 
that the records would make insom- 
nia ‘a thing of the past” and that 
the method was efficacious “in the 
treatment of unusual, difficult psy- 
choneurotic cases”. The Court de- 
cided that such labeling conveyed 
the impression that the record was 
“a cure-all for insomnia from what 


to 
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ever cause, or at least is an adequate 
substitute for medication” and re- 
manded the case for further proceed- 
ings consistent with the opinion. 


Monopolies . . . price fixing . . . full- 
supply, classified use contracts between 
milk producers’ cooperative association 
and dairy distributors did not constitute 
illegal price fixing per se violating 
Sherman Antitrust Act in absence of 
proof that purpose of contracts was to 
eliminate or suppress competition. 


® Maryland & Virginia Milk Pro- 
ducers Assn., Inc. v. U.S., and Der- 
rick v. U.S., C.A.D.C., November 8, 
1951, Miller, C.J. 


\ppellants appealed from an order 
of the District Court finding them 
guilty of conspiring to restrain trade 
in the District of Columbia in vio- 
lation of §3 of the Sherman Act, 
26 Stat. 209. The indictment had 
charged that the Maryland and Vir- 
ginia Milk Producers Association, a 
co-operative whose 1500 produce: 
members furnished 80 per cent of 
the milk distributed to consumers in 
the Washington area, its secretary- 
treasurer and seven distributors had 
conspired to fix the wholesale and 
retail prices of milk. The restraint 
was accomplished, the indictment 
had alleged, through “full supply 
contracts” which required the dis- 
tributors to buy their supply from 
the Association to the extent that the 
Association was able to meet their 
requirements. In addition, the full 
supply contracts contained a classi- 
fied use pricing arrangement under 
which milk was graded into three use 
classifications at different prices. 

Judge Miller, writing for the ma- 
jority of the Court, ruled that these 
contracts did not prove “a conspir- 
acy to fix prices, either wholesale or 
retail”. Emphasis was placed on the 
fact that the “full supply contracts” 
were not exclusive, outside 
milk could be imported when local 
supplies became insufficient. The 
opinion noted that during the war 
the Association cooperated to bring 
in outside milk. “ ‘Full supply con- 
tracts’ are illegal”, the Court stated, 
“when made for the purpose of 


since 


eliminating and suppressing compe- 
tition”, but in this case it found no 
proof that the contracts were made 
for that illegal purpose. 

As for the classified-use pricing 
arrangement, that arrangement was 
recognized in a Federal Marketing 
Order executed in 1940, under the 
Agricultural Marketing Act, between 
the Association and the Secretary of 
Agriculture, Judge Miller remarked, 
Ihe agreement was terminated by 
the Association in 1947, but Judge 
Miller held 
system was legal even outside the 


that the classification 


marketing agreement because Con- 
gress had not expressly provided that 
the use of such a plan was illegal. 
The Court stated: “A full supply 


contract containing the classifica- 


tion plan for arriving at the price 


of milk is, in a sense, an agreement 
to fix the price of milk; but only in 
the same sense that a sales contract 
for a flat price is an agreement to fix 
prices. For such a contract to be il 
legal per se it must be demonstrable 
that it gives to the contracting par- 
ties power which may be wielded to 
the disadvantage and detriment of 
the public and which may become 
oppressive as against competitors 
and tyrannical as against consumers.” 

Judge Fahy dissented because he 
believed that the Association and 
distributors had engaged in illegal 
price fixing when they charged dif- 
ferent prices for milk of like quality, 
justifying the price differential only 
on the basis that the milk was to be 
used for different purposes. Such 
price fixing, he said, was legalized by 
the Agricultural Marketing Act, but 
when the Association withdrew from 
the public controls set up in the Act, 
“The conduct now in question then 
became subject to the standards of 
the Sherman Act.” “Price fixing is 
illegal per se”, he stated, “because 
its necessary effect is to restrain trade 
or commerce by substituting agree- 
ment upon price for competition and 
economic factors such as supply and 
demand.” 


Further Proceedings in Cases 
Reported in This Division 


® The following action has been 


Courts, Departments and Agencies 


taken in the United State Supreme 
Court: 

CERTIORARI GRANTED, November 5, 
1951: Cities Service Co. v. McGrath 
-War (37 A.B.A.J. 67, 612, Janu- 
ary, August, 1951); Frisbie v. Collins 
Constitutional Law (37 A.B.A.]. 
608, August, 1951). 

FORMA PAUPERIS AND CERTIORARI 
GRANTED, November 5, 1951: Madsen 
v. Kinsella—-Army and Navy (36 
A.B.A.]. 934, November, 1950; 37 
\.B.A.]. 468, June, 1951) 

CERTIORARI DENIED, November 26, 
1951: National Labor Relations 
Board v. Illinois Bell Telephone Co 
~Labor Law (37 A.B.A.]. 535; July, 
1951). 
® The following action has been 
taken by the United States Court of 
\ppeals for the Second Circuit (see 
review supra): 

REVERSED AND REMANDED, Novem- 
ber 7, 1951: U.S. v. 23, More or Less, 
Articles etc.—Federal Food, Drug 
and Cosmetic Act (36 A.B.A.]. 409; 
May, 1950). 

" The following action has been 
taken by the United States Court of 
Appeals for the Seventh Circuit: 

Petition to set aside Federal Trade 

Commission order denied and order 
enforced, November 1, 1951: R. J. 
Reynolds Tobacco Co. v. Federal 
Trade Commission—Federal Trade 
Commission (36 A.B.A.J. 493; June, 
1950) . 
* The following action has been 
taken by the New York Supreme 
Court, Appellate Division, First De- 
partment: 

AFFIRMED, November 7, 1951: 
Metropolitan Opera Assn., Inc. and 
American Broadcasting Co., Inc. Vv. 
Wagner-Nichols Recorder Corp.— 
Trade-Marks, Trade Names and Un- 
fair Competition (37 A.B.A.J. 65; 
January, 1951). 
® On November 14, 1951, the Presi- 
dent, by Executive Order No. 10305, 
revoked Executive Order No. 10207 
of January 23, 1951, establishing the 
President’s Commission on Internal 
Security and Individual Rights (37 
A.B.A.J. 226; March, 1951). Publica- 
tion was made in the Federal Regis- 
ter of November 17, 1951 (16 Fed. 
Reg. 11667). 
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ANNOUNCEMENT 
of 


1952 Essay Contest 
Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1952. 


Amount of Prize: 
Twenty-five Hundred Dollars. 


Subject To Be Discussed: 
“The Function of Concurring and Dissenting Opinions in Courts of Last 
Resort.” 


Eligibility: 

The Contest will be open to all members of the Association in good stand- 
ing, including new members elected prior to March 1, 1952 (except previous 
winners, members of the Board of Governors, Officers and employees of the 
Association), who have paid their annual dues to the Association for the 
current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this Contest and not 
previously published. Each entryman will be required to assign to the Associ- 
ation all right, title and interest in the essay submitted. 


Instructions: 

All necessary instructions and complete information with respect to 
number of words, number of copies, footnotes, citations, and means of identi- 
fication, may be secured, upon request, from the Executive Secretary of the 
Association. 


AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street Chicago 10, Illinois 
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The Background of State Legislation 


# Although the Supreme Court of 
the United States has recently ap- 
peared to frown on the use of extrin- 
sic evidence of legislative intention, 
one may venture to doubt whether 
resort to it will be entirely elimi- 
nated. Whether or not this is the 
case, however, legislative history will 
continue to be important. The his- 
torian and the political scientist will 
constantly refer to it as an invaluable 
source of information. Lawyers and 
judges will rely on it as indicative 
of the general purposes of legislation 
even though they may not in the 
future find it of great aid in the 
interpretation of particular pro- 
visions. 

It therefore continues to be a sig- 
nificant circumstance that while the 
legislative history of federal enact- 
ments is, for the most part, thor- 
oughly documented, the background 
of state measures is generally veiled 
in obscurity. Most of the states of 
the Union make little or no attempt 
to publish committee reports, gover- 
nors’ messages and the like. The 
student seeking to understand the 
background of legislation is forced 
to rely on fragmentary evidence and, 
indeed, in many cases is able to dis- 
cover nothing at all which will throw 
light on his problem. 

For this reason, the publication of 
the New York State Legislative An- 
nual by the New York Legislative 
Service, Inc., is a distinct public 
service and one which may well be 
emulated by similar organizations in 
other states. Now in its sixth year of 
publication, the Annual brings .to- 
gether various primary source docu- 
ments bearing on the purposes and 
forces behind enacted legislation. 

The volume for 1951 having re- 
cently appeared, a review of its con- 
tents will be helpful in illustrating 


the character and scope of the under- 
taking. For purposes of organization 
the materials are grouped into four- 
teen general fields including, for ex- 
ample, administration of justice, 
education, health and welfare, and 
labor. In several instances the collec- 
tion of material in a field is preceded 
by a short introduction which sum- 
marizes the progress made, indicates 
the “high spots” and gives a general 
picture of what has taken place. 
Then follow the basic documents ar- 
ranged in order of chapter number. 
These documents include, where 
available, the memoranda prepared 
by the agency originating the legis- 
lation. Usually the agency is a gov- 
ernmental one. In some instances a 
private group may either join with 
the governmental agency or may it- 
self be the originating body. Thus, a 
provision to the effect that informa- 
tion appearing on death certificates 
may be furnished by a competent 
person rather than “authenticated 
by the signature of the informant” 
was supported by the Department of 
Health but was also urged by the 
State Funeral Director’s Association 
which pointed out the practical dif- 
ficulties involved in compliance with 
the former law. 

Other documents included in the 
compilation are the reports or state- 
ments of joint legislative commis- 
sions and committees. In addition, 
following the fourteen divisions pre- 
viously referred to, the Governor's 
messages, memoranda on bills 
signed and memoranda on bills 
vetoed are reproduced. 

An example of how the Legisla- 
tive Annual may be used will serve to 
indicate the value of the publication. 
The New York legislature enacted a 
drastic civil defense law vesting ex- 
traordinary powers in the Governor. 


Reference to the Annual gives access 
to the memorandum of the Military 
Committee which considered the 
matter, the message of the Governor 
released at the time the measures 
were introduced and the memoran- 
dum of the Governor approving the 
bills as enacted. From these sources 
one is able to gain a clear under- 
standing of the situation which made 
action necessary, the reasons for 
granting the Governor such great 
power and the justification for many 
of the specific provisions. 

Use of the Annual is facilitated by 
thorough indexing which includes a 
topical index, an arrangement by 
chapter numbers and a list of legis- 
lative documents, also arranged by 
number. Like other indices, this one 
is not perfect. After coming across 
the documents dealing with death 
certificates previously referred to, 
the author of this discussion endeav- 
ored to find them again by resort to 
the index. Reference to “Death”, 
“Statistics”, and “Funeral Directors” 
having proved futile, the act was 
finally located under “Public 
Health”. This is reasonable since 
statistics of this sort are usually col- 
lected by state health departments 
but to one unfamiliar with the fact, 
the arrangement is somewhat star- 
tling. 

The value of this series of publi- 
cations is rendered more apparent in 
the light of the purposes which the 
Legislative Service attempts to fur- 
ther. A nonprofit organization trac- 
ing its origin to an action of the 
National Municipal League in 1933, 
its general purpose is to inform the 
public at large, as well as lawyers and 
students of government, about the 
legislative process. The Annual it- 
self is designed to publish primary 
source legislative documents as a 
means of making the public aware of 
the methods of preparing and nego- 
tiating legislation as well as the 
forces brought to bear in securing its 
enactment. This task is well done 
and the result is of great importance. 
It is doubtful if the volumes are 
often useful in resolving specific 
problems of statutory interpretation 
but as a source of general back- 


January, 1952 * Vol. 38 71 











Department of Legislation 





ground material they are of consider- 
able value. 

It should be added, however, that 
the service performed by the Annual 
is possible only because the basic 
documents exist. In many states they 
do not. New York is fortunate in 
that the legislative process is con- 
ducted in an orderly manner. The 


existence of such bodies as the Ju- 
dicial Council and the Law Revision 


Commission insures that in the areas 
for which they have responsibility 
the preparation of legislation will be 
competent, thorough and attended 
by careful investigation. In _ like 
manner the activities of the various 
joint legislative committees are wor- 
thy of note. It is significant that in 
the 1951 Legislative Annual, pro- 
posals from these committees are 
found which have to do with such 
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Dyrarrinc—“Professional Part- 
nership Agreements”: In the October 
issue of Trusts and Estates (Vol. 90— 
No. 10; pages 644-646) Raymond W. 
Hilgedag discusses the basic elements 
of professional partnership agree- 
ments relating to the disposition of 
interests on the death of a partner. 
Dealing especially with law partner- 
ships, he points out the four essential 
factors to be considerd in valuing 
the interest and arranging for the 
purchase of or compensation for these 
elements. The income and estate 
tax consequences of various modes 
of treatment are indicated, with sug- 
gestions for drafting the agreement 
to preclude unnecessary taxation. 
(Address Trusts and Estates, 50 East 
42d Street, New York 17, N. Y.; price 
for a single copy: 60 cents.) 


Procepure—“The Use of Dis- 
covery in United States District 
Courts”—William H. Speck, in the 
November issue of the Yale Law 
Journal (Vol. 60—No. 7; pages 1132- 
1155), writes an article that contains 
the first statistics on the use of the 
liberal provisions of the Federal 
Rules for the disclosure of informa- 
tion concerning lawsuits. Much of 
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the article is given over to statistical 
compilations concerning the extent 
of the use of discovery and the 
amount of use of the various discov- 
ery devices of deposition, interroga- 
tory, motions for production or in- 
spection, motions for physical exam- 
ination and requests for admissions. 
Mr. Speck has also, in addition to 
analyzing the court files, interviewed 
a large number of lawyers in order 
to get their individual reaction to 
the discovery process. The author 
concludes that discovery has not 
been successful in speeding the dis- 
position of cases, in reducing the 
court’s burden of investigation or in 
reducing litigation. Rather, its use 
has been as an added and successful 
implement in carrying on litigation. 
(Address: Yale Law Journal Com- 
pany, Inc., 401A, Yale Station, New 
Haven, Conn.; price for a single copy 
$1.00.) 


Prosate-a comment in the No- 
vember issue of the Michigan Law 
Review, (Vol. 50—No. 1, pages 124- 
139) discusses the implications of 
the recent decision in the Mullane 
case, 339 U.S. 306 (1950), in rela- 
tion to the validity of the methods 
of notice now authorized by the 





vital matters as the problems of 
aging, labor 
ditions, rents and rental conditions 
and water pollution. 

The focussing of popular atten- 
tion on legislatures and legislation is 
one of the most effective means of 
government. 


industrial and con- 


insuring democratic 
The New York Legislative Service is 
to be congratulated for its contri- 
bution in this regard. 


probate laws of the various states. 
The author concludes that, in view 
of the many decisions holding pro- 
bate proceedings to be in rem and 
sustaining notice by publication 
therein, the Mullane case does not 
constitutionally require a revision 
in the normal probate practice. How- 
ever, this may be a question to which 
the practitioner may nevertheless 
wish to address himself in his han- 
dling of the administration of an 
estate. (Address: Michigan Law Re- 
view, Law School, University of 
Michigan, Ann Arbor, Mich.; price 
for a single copy: $1.00.) 


Taxation—“Successive Powers 
Under Powers of Appointment Act 
of 1951’—In the November issue of 
Trusts and Estates (Vol. 90—No. 11; 
pages 762-766) Rollin Browne deals 
with the tax results of the exercise 
of one power of appointment by the 
creation of another. Pointing out 
that the 1951 Act is more liberal in 
this respect than the 1942 law, the 
author states that nevertheless the 
language of the new statute contains 
traps for the unwary by phrasing the 
relevant provision in terms appli- 
cable to the Rule against Perpetui- 
ties. There may be other local law 
limitations on the creation of suc- 
cessive powers. Powers exercised in 
favor of charities may present special 
problems, The author lays down six 
specific suggestions for drafting and 
exercising successive powers of ap- 
pointment. (Address: Trusts and Es- 
tates, 50 East 42d Street, New York 
17, N. Y.; price for a single copy: 
60 cents.) 
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® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Sale of a Residence — Every Lawyer's Problem 


® One provision of the 1951 Rev- 
enue Act will have to become part of 
the working knowledge of every 
lawyer in general practice, no mat- 
ter how assiduously he may have 
avoided the tax field up to now. It 
is unlikely that any lawyer can es- 
cape handling the sale of a client’s 
residence. He must face the fact that 
the tax law governing a transaction 
of this kind has been radically al- 
tered by Congress, at least as far as 
the realization of a profit is con- 
cerned, and the client must be ad- 
vised accordingly. The rule regard- 
ing losses is still the same—no deduc- 
tion allowed—but in these days of 
inflated realty values, a loss on the 
sale of a home is a relatively rare 
event. 

Briefly stated, the new law pro- 
vides that no taxable gain is realized 
on the sale of a taxpayer's principal 
residence after 1950 if he uses the 
full amount of the selling price, or 
more, to buy or build another resi- 
dence (Section 112(n) 1.R.C.) . Under 
the old rule, the profit was taxed as 
a capital gain. Protests against this 
treatment had mounted in recent 
years, partly as the result of the un- 
settling effects of increased industrial 
activity and partly because of a grow- 
ing tax consciousness on the part of 
the general public. The hardships 
occasioned by the former treatment 
were particularly acute where tax- 
payers were transferred from one city 
to another by their employers, or 
where the change in the residence 
was necessitated by an increase in the 
size of the taxpayer’s family. Under 
the new law, however, the reasons 
for the sale of a residence are im- 
material and the benefits of the new 
rule apply to everyone. 

Occasionally, an attorney may find 
a case in which the nonrealization of 


gain will be a detriment rather than 
a benefit. For instance, a taxpayer 
may have incurred large capital 
losses during the year of the sale of 
his residence, and he may want to 
offset these losses against his gain. 
In such a case, the lawyer will have 
to point out to his client that the 
new law, although intended to al- 
leviate hardships, offers the taxpayer 
no choice. Unless he can find some 
feasible way of avoiding the condi- 
tions of the statute—such as waiting 
more than twelve months after the 
sale to buy a new home, or taking 
title in a different manner—the gain 
cannot be included in the taxpayer's 
income, regardless of his wishes. 

It’s up to the lawyer, also, to be 
familiar with the boundaries of the 
area in which Congress has provided 
relief. Overenthusiastic taxpayers 
may envision an opportunity to sell 
their hunting lodges, summer cot- 
tages and similar types of residences 
without the payment of tax. True, 
there is nothing in the law to restrict 
its application to the conventional 
kind of home—but the property sold 
must be the taxpayer’s principal resi- 
idence. The law does not say what 
it means by “principal”, and many 
close factual questions will undoubt- 
edly arise. Normally, however, it will 
be construed to mean the residence 
in which the taxpayer and his family 
spend the greatest portion of their 
time. Even a houseboat or a house 
trailer can qualify if the facts sup- 
port the taxpayer’s claim. The sale 
of stock in a co-operative apartment 
corporation receives the same treat- 
ment as the sale of a residence if the 
taxpayer actually makes the apart- 
ment his home. 

Congress was not so generous as to 
eliminate completely the possibility 
of collecting tax on the taxpayer's 


Ihe 
income is merely postponed until 
the taxpayer eventually sells his resi- 
dence and does not reinvest the full 
amount of the selling price in a new 
home. This is achieved by reducing 
the basis of the newly acquired home 
by the amount of gain not recognized 
upon the sale. For example, if a 
house which cost $10,000 is sold for 
$17,000, and a replacement pur- 
chased for $18,000, the basis of the 
new home is $18,000 less $7,000, or 
$11,000. The taxpayer is in the same 
position, basis-wise, as if he had 
added $1,000 worth of improvements 
to his old home. If he subsequently 
sells the new home for $20,000 and 
moves into an apartment, he will 
then have to pay tax on a gain of 
$9,000. As is the case with any other 
capital asset, the basis can be in- 
creased to fair market value without 
payment of a tax only if the tax- 
payer continues to hold the new 
residence (or a subsequent residence 
similarly acquired) until his death. 

Many cases will arise in which a 
part of the gain on a sale will be 
recognized for tax purposes, and a 
part postponed. If the replacement 
property in the previous example 
cost only $16,000, the taxpayer 
would have to pay tax on $1,000 of 
his $7,000 profit, because he did not 
apply all the proceeds of the sale 
to the purchase. The basis of the 
new home would then be $16,000 less 
$6,000 (the unrecognized profit), or 
$10,000. 

A lawyer must also advise his cli- 
ent about the strict time limits im- 
posed by the law. If the taxpayer 
intends to buy a new home, he has 
a two-year period in which to make 
the purchase—twelve months before 
and twelve months after the sale of 
his residence, if he wishes his gain to 
go unrecognized. It would be well to 
allow a little leeway in the case of a 
purchase which approaches the lat- 
ter deadline, because the law requires 
that the new residence be purchased 
and used by the taxpayer within the 
one-year period. A taxpayer who 
builds a new house instead of buying 
one is also entitled to postpone his 
taxable gain. But, recognizing the 


profit. realization of taxable 
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vicissitudes of home building, Con- 
gress allows an additional six months 
(eighteen months in all) following 
the sale of the old residence for the 
taxpayer to complete and occupy his 
new home. He must still, however, 
begin construction within the period 
beginning twelve months before and 
ending twelve months after the sale. 

Sometimes an individual is for- 
tunate enough to receive a home as a 
gift or legacy. If he sells his old home 
and moves into the one thus ac- 
quired, he must pay the tax collec- 
tor a capital gains tax based upon 
the profit on the sale. The fair mar- 
ket value of the new home cannot, 
under such circumstances, be re- 
garded as a “purchase price”. Of 
course, any amount of money spent 
in reconstructing the new residence 


will be considered as a purchase 
price, but the mere improvement of 
a residence, not amounting to recon- 
struction, will not qualify. 

There is nothing, however, to pre- 
vent the application of the new rule 
in the converse situation—that is, 
where the taxpayer wishes to sell a 
residence which has been previously 
acquired by gift or inheritance and 
to buy or build a new one. The basis 
of the old residence in his hands 
(either the same basis as in the hands 
of the donor or the fair market value 
at the time the property was in- 
herited) will be the starting point 
for determining his gain on the sale, 
and such gain will be treated just 
as if the old residence had been pur- 
chased for cash. 

Despite the relative simplicity of 


the theory underlying this change in 
the law, many complications can 
develop. The restless client who sells 
and buys more than once in a single 
year, the client who uses part of his 
residence for business purposes, the 
husband and wife who want to 
change the manner of holding title, 
the taxpayer whose home is burned, 
blown down, or condemned—all of 
these present special problems which 
will not be unusual in the course of 
a lawyer’s general practice. However 
reluctant he may be to venture into 
the intricate field of taxation, he will 
eventually find himself forced to 
explore the mysteries of the Internal 
Revenue Code. 





Contributed by committee member 
William E, Jetter. 





Lawyer Referral 
Service Code 
(Continued from page 31) 
(4) Registration fees paid by 
clients, if any; 
(5) Income or benefits .(other 
than fees paid by clients); 
and 
(6) Expenses of operation. 
VII. Publicity: 

*(a) Since a referral service, at 
least during its first year’s 
experience, cannot be op- 
erated successfully without 
publicity, every effort should 
be made to publicize its 
availability. Advertisements 
or other public relations ma- 
terial should 

(1) Stress 

(a) The importance of obtain- 
ing legal advice when faced 
with a legal question, 

(b) The advisability of consult- 
ing a person’s own lawyer, 
if he has one, 

(c) The availability of the re- 
ferral service for those who 
have no lawyer, and 

(d) The inexpensiveness of a 
legal consultation. 

(2) Explain the mechanics of 
the referral service; 

(3) List its office address, tele- 
phone number and the name 
of the person making refer- 
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rals; and 

(4) Mention the sponsorship of 
the bar association. 

(b) The minimum effort of the 
committee supervising the 
operation of the service 
should include the obtaining 
of the following publicity: 

(1) Newspaper stories about the 
opening of the service, its 

accomplishments, and its pe- 
riodic reports, 

(2) Radio and -television pro- 
grams including skits, inter- 
views and spot announce- 
ments, 

(3) Circulars for distribution 
among the employees, pa- 
trons and customers of banks, 
industries, utilities and 
transportation companies, 
judges and clerks of court. 

(4) Reports of the operation of 
the service to be made at 
stated meetings of the bar 
association. 


VIII. Financing: 


In most instances a referral service 
cannot be operated without expense 
and, therefore, at the time of its or- 
ganization provision should be made 
for financing. The following methods 
of raising funds are suggested as pos- 
sibilities (though several of them do 
not meet with the approval of all the 


members of the committee): 

(a) The bar association may be 

asked to appropriate funds to 
cover all or part of the budget 
of the service. 
Assistance may be obtained 
from the municipality by di- 
rect appropriation since the 
referral plan constitutes a 
public service. The city may 
also be asked to provide rent- 
free quarters. 

(c) An appeal may be made to 
public-spirited members of 
the Bar and to other inter- 
ested persons for financial 
support. 

Each member of the panel 
may be charged a fixed annual 
fee within a range of $3.00 
to $10.00 for panel registra- 
tion. 

Each client may be required 
to pay a fixed charge of fifty 
cents or $1.00 as a registra- 
tion fee before interview for 
referral. 

Members of the panel may be 
asked to pay on a voluntary 
basis a percentage of all fees 
which they receive from cli- 
ents who are referred to them, 
over and beyond the amount 
of the fee charged for the first 
interview or other specified 
amount. 
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LONDON LETTER 


H. A. C. Sturgess + Librarian and Keeper of the Records, Middle Temple 








s An interesting ceremony took 
place at Gray’s Inn recently when 
the Benchers presented to Mr. Harry 
Ivey a portrait of himself in oils on 
the occasion of his retirement from 
the service of the Inn. Sixty years of 
age, Mr. Ivey has, for the past twen- 
ty-one years filled the office of Head 
Porter, and the portrait shows him 
wearing the plum-coloured gown of 
his office and holding his porter’s 
staff bearing the Griffin, the Inn’s 
crest. It was painted by Mr. H. Ken- 
nedy McElwee, a member of the Inn 
who is both artist and barrister, and 
purchased by the Benchers. Mr. Ivey 
did good work for Gray’s Inn dur- 
ing the war in fighting fires and res- 
cuing the property of tenants. He 
has the reputation of never forget- 
ting a single name among the hun- 
dreds of tenants and members of the 
Inn. His cheerful personality will be 
much missed. 

The office of Head Porter in each 
of the Inns of Court has always been 
regarded as one of considerable re- 
sponsibility. It is his duty to see that 
no undesirable person enters the 
precincts, and that quiet shall be 
preserved so that members will not 
be disturbed in their work. An order 
made by the Benchers of the Middle 
Temple in 1608 provides that “The 
Under Officers shall aid the Porter 
in keeping out rogues and beggars”. 
The Head Porter also precedes the 
Benchers into Hall at dinner time, 
announcing their coming by three 
knocks on the floor with his staff. On 
the appointment of one Edward In- 
gram by Gray’s Inn in 1591, the or- 
der reads that “he is elected porter 
for all the gates of this house and is 
to have for his fee yearly foure marks 
quarterly to be paid and a chamber 
in the gate house and his meat and 
drinke with other of the officers of 
this house, and one sack of coles 
weekly from Hallomas to Candle- 


mas . 


Royal Commission on Divorce 


A Royal Commission has just been 
appointed to inquire into the law of 
marriage and divorce. The inquiry 
will cover both the law of England 
and the law of Scotland on divorce 
and other matrimonial causes, in- 
cluding the powers of courts of in- 
ferior jurisdiction in matters relat- 
ing to the relations between husband 
and wife. The terms of reference are 
wide enough to cover consideration 
as to whether changes should be 
made in the law concerning property 
rights of husband and wife, both 
during marriage and after its ter- 
mination except by death, and 
whether any alteration should be 
made in the law prohibiting mar- 
riage to certain relations by kindred 
or affinity. The Commission will also 
be concerned with the interests of 
children. Seven women and twelve 
men compose the Commission, 
among them being Lord Morton of 
Henryton, a Lord of Appeal in 
Ordinary, who is also Chairman of 
the Council of Legal Education; 
Lord Keith, a Scottish judge; the 
Hon. Mr. Justice Pearce, who has 
sat in the Probate, Divorce and Ad- 
miralty Division since 1948; Vis- 
countess Portal, Chairman of the 
Children’s Committee for Hamp- 
shire; Lady Bragg; Mrs. M. T. Baird, 
a doctor; and Mr. F. Geoffry Law- 
rence. There is one spinster on the 
Commission. 


Legal Aid 

The first report of the Law Society 
on the operation and finance of Part 
1 of the Legal Aid and Advice Act, 
1949, has just been issued, together 
with comments and recommenda- 
tions made by the advisory com- 
mittee. It has been divided into 
two parts, the first covering a period 
of planning and‘ preparation falling 
mainly between the date when the 
Act received the Royal Assent and 


the date when the scheme came into 
operation; and the second part deal- 
ing principally with the practical 
experience which has been gained in 
the working of the Act and the 
scheme during its first six months, 
which ended on March 31, 1951. 
The first part of the report deals at 
some length with the recruitment 
and training of staff. The course of 
training took the form of lectures, 
discussions and practical exercises, 
for both Area Secretaries and Local 
Secretaries, to prepare them to dis- 
charge their duties of administering 
the scheme. At places where it was 
proposed to appoint a part-time Lo- 
cal Secretary, the Council normally 
invited the Secretary of the Local 
Poor Persons Committee to accept 
appointment because of his and his 
staff's existing knowledge and ex- 
perience in legal aid work. In the 
Divorce Department it became nec- 
essary to recruit more Conducting 
Solicitors, every new recruit being 
required to attend a course of train- 
ing in London before taking up his 
appointment. 

With regard to the financial ar- 
rangements the Report notes that 
Parliament made provision for a 
grant of £800,000, but substantially 
less than 50 per cent of this has been 
required for the purposes of the 
scheme prior to March 31, 1951, hav- 
ing regard to the postponement 
until October 2, 1950, of the date 
upon which it was brought into 
force, and the inevitable time-lag 
between the dates when a civil aid 
certificate is issued and when pay- 
ments have to be made out of the 
Fund to meet the costs of the com- 
plete action. The Law Society has 
established a centralised Accounts 
and Statistical Department which 
deals with all accounting and statis- 
tical matters in respect of legal aid 
cases. Accounting machines have 
been installed in premises allotted to 
the Department and a trained staff 
engaged to operate them. A brief 
but interesting account of what is 
done by these machines is given and 
it would seem that they will supply 
all records which are ever likely to 
be needed. 
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Part 2 of the Report deals with 
the work of the Local or Certifying 
Committees, and the method of ap- 
plying to them for legal aid. It also 
sets out the part played by the Na- 
tional Assistance Board in ascertain- 
ing and determining the applicant’s 
disposable income and disposable 
capital, as required by Subsection 6 
of Section 4 of the Act. Solicitors 
and counsel who conduct proceed- 
ings under the Act are paid out of 
the Legal Aid Fund which has been 
set up under its provisions. Subject 
to the special provisions affecting 
the Law Society’s Divorce Depart- 
ment, the sums allowed to counsel 
are 85 per cent of the amount fixed 
by the Taxing Master on taxation 
of the costs; the sums allowed to 
solicitors are the full amount al- 
lowed on taxation on account of dis- 
bursements and 85 per cent of the 
amount so allowed on account of 
profit costs. The fact that the serv- 
ices of Solicitors and counsel are 
given by way of legal aid does not 
affect the relationship between the 
rights of counsel, solicitor and client, 
or any privilege arising out of such 
relationship. It has been recently 
decided by Mr. Justice Hilbery that, 
in considering whether, in the exer- 
cise Of its discretion, the court 


should award costs to the successful 
party, it should altogether disregard 
the fact that that party is an assisted 
person under the Act. 


The report refers to judicial com- 
ment which has been made in the 
Court of Appeal, in certain cases, 
that certificates appeared to have 
been granted to appellants on in- 
sufficient grounds, and states that 
“While the Council are conscious 
that it would be most improper that 
public funds should be used to pros- 
ecute unworthy appeals, they are 
anxious that no steps should be 
taken without very full considera- 
tion which would place an assisted 
person in a substantially worse posi- 
tion than an unassisted person. The 
Council feel that it is important to 
bear in mind that it is no part of 
the functions of the Committee to 
take the place of the Court and ar- 
rive at a decision on the merits of 
the appeal, and they are required 
merely to be satisfied that there 
are reasonable grounds for the ap- 
peal.” It is pointed out also that no 
provision has yet been made for 
legal advice authorized by the Act, 
and the only way to obtain such ad- 
vice is through Poor Man’s Lawyers 
centres or other charitable societies 


which were in existence before the 
Act was passed. 

In the Advisory Committee’s com- 
ments on the Report of the Law 
Society, entire agreement is ex- 
pressed on the matter of legal advice. 
It is noted that one of the voluntary 
organisations which formerly offered 
legal advice—the Bentham Commit- 
tee—closed at the beginning of the 
year after long and distinguished 
service in some thirty London bor- 
oughs, and there are grave doubts 
as to whether similar bodies will be 
able to continue their activities. 
These organisations depend entirely 
upon charitable subscriptions and 
the public see no reason why they 
should continue to subscribe, in an 
atmosphere of steadily rising prices, 
“in order to save the Government 
from, comparatively speaking, minor 
expense”. It is the opinion of the 
Advisory Committee “that the Gov- 
ernment should, if the financial 
situation makes it at all possible, 
reconsider their decision to postpone 
indefinitely bringing into force the 
two sections of the Act providing for 
legal advice and legal aid in matters 
not involving litigation, and should 
arrange for them to be put into 
effect as soon as the necessary admin- 
istrative arrangements can be made”. 


Opinion No. 281 of Professional Ethics Committee 


= At the Annual Meeting on September 19, 1951, the House of Delegates 
amended Canon 27 by adding the following paragraph: 
It is not improper for a lawyer who is admitted to practice as a proctor in 
admiralty to use that designation on his letterhead or shingle or for a lawyer 
who has complied with the statutory requirements of admission to practice 
before the patent office, to so use the designation “patent attorney” or “patent 
lawyer” or “trade-mark attorney” or “trade-mark lawyer” or any combination 


of those terms. 


In view of this amendment, the Committee cancelled its Opinion 281, 
which dealt specifically with this problem and which was withheld from 
publication pending the action of the House. The next Opinion of the 
Committee will be given the number 281] and the one following that will 


be No. 286. - 
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Views of Our Readers 








= Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





Criticizes Seltzer Article 
in October Issue 


® Mr. Seltzer’s article on page 743 of 
the October issue of the JOURNAL 
opens with a startling statement that 
the Press takes criticism for granted 
but the Bar does not. This is so 
wrong that it hurts. The lawyers live 
in controversy and brickbats from 
the opposition, from the clients who 
lose, and often from the public, are 
inevitable. And the lawyers are fre- 
quently in a position where they are 
not able to answer, as when their 
confidential 
communications. The Press on the 
other hand can, and frequently does, 
front page the answer and bury the 
critic. 


conduct is based on 


When he then goes on to justify 
the “modern phenomenon of every- 
body poking into everybody’s busi- 
ness”, and says that “it comes as 
a shock” to the Bar in view of “robed 
jurists as basically men and not 
deities”, he is grossly misinterpreting 
the attitude of the Bar toward their 
judges and their fellows, and also 
the place that the judicial—lawyers 
and judges—both must occupy in our 
community, 

After that he charges that if law- 
yers and judges all behaved them- 
selves the newspapers “‘would be out 
on a limb”, thus implying that the 
misbehavior of the Bench and Bar 
is the basis of all news! Yet he goes 
on to admit that it is the shortcom- 
ings of only a few that are involved, 
and he chides us with not being 
sufficiently active to prevent or cure 
such conduct. 

He further, using pleasing plati- 


tudes in praise of Bench and Bar 
(with which we lawyers are all fa- 
miliar) endorses the Lawyer Refer- 
ence Plan, and urges the bar associa- 
tions to broaden their activities to 
cover civic improvements, budgets, 
welfare and Community Chest work. 

His failure to touch on the root of 
the conflict between Press and Bar 
demonstrates the error of his cynical 
reference to white-robed jurists and 
to the “ivory tower” in which he im- 
plies that lawyers think they live. 
That root is that the Press arrogates 
to itself a right to poke into every- 
body’s business and demands that 
legal controversies be fully tried in 
the newspapers. His article fails to 
recognize the right of litigants to a 
fair and unprejudiced trial. It is 
vital to the peace of any country 
that its citizens shall be protected in 
their rights (if their country recog- 
nizes such rights) by resort to the 
courts in which judgment can be 
rendered on proper evidence—not 
formed and flavored by the emo- 
tional prejudices of a reporter or 
publisher seeking gain through cir- 
culation. We lawyers make mistakes, 
and we know it; we know also that 
our judges are men who sometimes 
err, but we assert that the judicial 
system as established in this country 
is better suited for the settlement of 
private or public controversy than 
are the columns of the press. And we 
who believe in the value of bar as- 
sociations would not weaken associa- 
tion effort to improve the adminis- 
tration of justice by having our As- 
sociation “poke” into legislation in 
general and civic improvements, 
budgets, and welfare. If we once 


started to do anything like that the 
Press would be the first to protest 
and to say—“Who do these lawyers 
think they are, trying to run every- 
bodys’ business?” 

Louis E. WYMAN 
Manchester, New Hampshire 


Do Convicted Subversives 
Get Preferred Treatment? 

New York, Oct. 9 (INS)—Union 

spokesmen Tuesday professed to know 

nothing concerning reports that Harry 

Bridges, west coast labor leader, is fly- 

ing to New York to attend a secret 

pro-Communist labor rally. 

" The above news item highlights 
what has become a public scandal. 
Bridges stands convicted in the Dis- 
trict Court at San Francisco, and is 
out on bail pending appeal. An im- 
plied condition of the bail is that 
Bridges shall remain within the dis- 
trict, but despite this he and his at- 
torney (also convicted and out on 
bail pending appeal) have traveled 
over the United States and to our 
Island possessions traducing the Gov- 
ernment, its judiciary, and seeking 
to slow down the war effort in 
Korea. 

In Portland, Oregon, Bridges said 
he had been tried by “ a lousy judge 
... the whole case was shot through 
with stool pigeons, perjurers and 
liars. I thought the Federal Courts 
were different.” In a radio address 
while in Hawaii, Bridges attacked 
the judge, jurors and prosecutors in 
his case, stating that he “would never 
spend a day in jail”. The jurors 
were referred to as “stupid”, and the 
prosecutors as “jackals and hyenas”. 

The common garden variety of 
criminals—people who have been 
convicted of homicide, rape, theft, 
etc., are not allowed to roam the 
country while their cases are pending 
on appeal. Naturally, this is so. The 
criminal is too often a criminal. If 
he is a rapist, he will commit rape 
again, if given his liberty; if he is a 
thief, he will steal again. Why should 
an exception be made of convicted 
defendants in the type of cases that 
may be designated subversive cases? 

Gerhardt Eisler led the throng 
that attempted to break up the Com- 
munists’ trial in New York. At that 
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very time Eisler was under bail on 
appeal from a conviction in a sub- 
versive case in Washington, D. C. 
He had no right to be beyond the 
confines of the District of Columbia, 
except on permission of the judge or 
judges who had granted him bail, 
and I am sure that permission had 
never been requested or given. 

of the 
eleven convicted Communists, 


Last winter, Gates, one 
sunned himself in Arizona for two 
weeks, pending determination of his 
appeal in the Supreme Court. He 
spent much of his time communing 
with the Communist element near 
Tucson, only sixty-eight miles from 
the Mexican border. This tied up 
for the period stated all the FBI 
agents in Arizona. They didn’t want 
another Eisler incident, of escape 
from the country. 

A businessman under indictment 
for violation of the Sherman Act, 
even before conviction, must go to 
the judge, if he would leave the dis- 
trict, for an order permitting him to 
do so; and just last month I tried 
a case at Tacoma, Washington, in 
which 2 group of mail carriers were 
involved. These men live in Van- 
couver, Washington, which is just 
across the Columbia River from 
Portland, Oregon. The files showed 
that when one of them found it nec- 
essary to cross the river to Portland 
for medical treatment or the like, he 
and his lawyer petitioned Judge 
Leavy at Tacoma for an order al- 
lowing him to leave the State and 
District of Washington. 

Why the preferred treatment for 
convicted defendants in subversive 
cases? 

CLAuDE McCOoLLocH 
United States District Court 
Portland, Oregon 
Who Is 
an Average Lawyer? 
® Thanks to Mr. Gerhart for Octo- 
ber’s laugh: “How does the ‘average 
lawyer’ organize his office . . .” 

Questionnaires were sent to such 
“average lawyers” as presidents of 
state bar associations, members of 
the Board of Governors and House 
of Delegates of the American Bar 
Association and the Board and Ad- 
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visory Board of Editors of the AMER- 
ICAN BAR ASSOCIATION JOURNAL, One 
would think that 66.2 per cent of the 
questionnaires would be sent to solo 
practitioners. 

It would be interesting to know 
what per cent of the 163 replies 
came from average lawyers and what 
percent from “average lawyers”. 

RALPH G. RANNEY, JR. 
St. Petersburg, Florida 


Mr. Gerhart's Answer 

to Mr. Ranney 

® The “average lawyer’, like the 
“ordinary, reasonable, prudent man”, 
I suppose is a fiction and a myth. You 
have hit on one of the basic problems 
with which we wrestled before we 
sent out our questionnaire to sample 
legal opinion on law office organiza- 
tion. 

In order to cover the entire United 
States, we used the lists mentioned 
in the second paragraph of your 
letter. In order to overcome the difh- 
culty, at least in part, that these 
successful practitioners might not be 
“average lawyers’, we took the fol- 
lowing course. Our mailing office was 
instructed to mail one-sixth of all 
the questionnaires to at least one 
firm and one solo practitioner in 
every state in the Union. It would 
take a statistician with better quali- 
fications than my own to answer the 
question as to much this 
weighted the survey in favor of the 
“average lawyer’. You will notice on 
page 792 of the October issue of the 
JourNAL that we also asked every 
recipient of the questionnaire wheth- 
er his office was typical of those in 
his local area. You will note that 
approximately three out of four 
thought that their offices were “typ- 


how 


ical”. 

Further than this we did not feel 
justified in going because of the 
limitations of time and money. 

I am reminded of Louis Brandeis’ 
remarks about averages. He said, 
“Clients talk to me of seasonal con- 
ditions and averages. I abhor aver- 
ages. I like the individual case. A 
man may have six meals one day and 
none the next making an average of 
three meals per day, but that is not 


a good way to live.” 

You are perfectly justified in bring- 
ing up the point. I do hope you 
found the to the 
tionnaire of interest and help. 

EUGENE C. GERHART 
Binghamton, New York 


responses ques- 


How Can Reforms 

Be Preserved? 

=" I note in the September, 1951, 
issue of the JouRNAL the very inter- 
esting discussion by Mr. Rhyne of 
“The Administrative Procedure Act: 
Five-Year Review Finds Protections 
Eroded”’. 

Mr. Rhyne’s findings are not sur- 
prising. In more than a quarter cen- 
tury of interest in reform legislation 
I have found that reform victories 
do not stick unless the organization 
interested in it does both of two 
things— (1) you have to have a paid 
representative watch all bills intro- 
duced to see whether or not they 
may have an effect on a reform meas- 
ure, and if so, immediately and force- 
fully protest their enactment; and 
(2) you are ready as soon as any 
litigation develops to intervene ami- 
cus curiae. 

Unless the American Bar Associa- 
tion is willing to protect the Ad- 
ministrative Procedure Act, by such 
intervention, the 
sure to be emasculated. 

ALBERT Hirst 


constant law is 


New York, New York 


A Substitute 
for Mr. Goldstein's Plan 
® I have just read Mr. Goldstein's 
article in the June issue and I write 
to suggest as a substitute for his 
plan that the federal treasury pay 
each lawyer after he reaches 65 a 
social security benefit equal to 1 per 
cent per year on the income taxes 
he has paid to the federal treasury 
up to that time. 

Joun E. HUGHES 
Chicago, Illinois 


Proposes Substitute 
for Goldstein Plan 


® The Silverson—Goldstein deferred 
taxation plan seems to ignore its 
own statement of the purpose of the 
bond-purchase machinery, Conceded- 
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ly it is advocated solely as a device 
to insure the ultimate payment of the 
tax. But the plan as set forth by Mr. 
Goldstein does not remedy the in- 
equity of the high-law income differ- 
ential, It does not provide for low 
income years caused by temporary, 
protracted or permanent disability. 
It seems to require that the bonds be 
declared as income over a period, the 
determination of which is left to 
chance, and which is not necessarily 
related to the high-law income differ- 
ential. And it unaccountably makes 
the Government a gift of the use of 
that portion of the taxpayer’s money 
representing income after payment 
of taxes. The scheme seems to effect 
an old-age security program, al- 
though it would appear that Mr, 
Goldstein’s thesis is properly founded 
upon the argument that if the in- 
equitable high-law tax differential 
were destroyed the professional man 
could adequately provide for his and 
his family’s security. 

Why not something as simple as 
this: 

(1.) The taxpayer opens an ac- 
count with the federal Government 
paying in annually $10,000 or 15 
per cent of his earned net income, 
whichever is less. 

(2.) This amount is excluded from 
gross income in the year earned. 

(3.) Permit the taxpayer to with- 
draw any portion of the amount on 
deposit at any time. 

(4.) Include with- 
drawn as gross income in the year 
withdrawn. 

(5.) The tax and surtax on the 
amount withdrawn to be computed 
at the tax rate in effect when paid in 
(FIFO.). 

(6.) The Government to pay a 
minimal interest to be credited to 
the taxpayer on his deposit—less tax 
at the time of withdrawal. 

(7.) The disposition of the bal- 
ance on deposit at the taxpayer's 
death to be made upon some basis 
that equitably pro-rates the tax. No 
estate tax on this balance of course. 

Upon withdrawing funds the tax- 
payer need only prepare a withdraw- 
al statement showing: 

(a.) The gross withdrawal (to be 


the amount 


added to gross income,) (b.) his ad- 
ditional current tax based upon the 
addition to gross income, and (c.) 
the difference between (a.) and (b.) 
which would be the sum actually 
withdrawn, 

Most of the work would be the 
taxpayer's, and he could make things 
easy on himself by (a.) making with- 
drawals at the time he files his final 
annual return, and (b.) making with- 
drawals in amounts which can be 


‘assigned under FIFO to deposits 


made during a single taxable period 
if there were different tax rates dur- 
ing the deposit periods. If withdraw- 
als are made at any other time, his 
additional current tax figure would 
simply be estimated. 

It is submitted that upon the Gov- 
ernment’s part the administration of 
this plan would entail little more 
than the purchase of a few automatic 
accounting machines. 

BERNARD SICHERMAN 
Buffalo, New York 


Urges Reading 
of Luce Speech 


® The June issue of Fortune carried 
a condensed reprint of a speech by 
Henry Luce on the philosophy of 
Justice Holmes. I think that the 
members would be interested in this 
article either in the summarized or 
original form. As you know, the Feb- 
ruary JOURNAL in the editorial said 
“. .. the impression is abroad in the 
minds of large numbers of educated 
people in this country that loyalty 
is a mere matter of taste and fancy”. 

Luce says “We have arrived at the 
point historically where we can no 
longer proceed with any health or 
happiness on the blithe assumption 
that it doesn’t matter what any of us 
believe—or whether there is anything 
to believe. I submit to you today that 
we ought to believe what is true, and 
that the truth is that we live in a 
moral universe, that the laws of this 
country and of any country are in- 
valid and will be in fact inoperative 
except as they conform to a moral 
order which is universal in time and 
space.” 

JAMeEs J. MUENCH 

Chicago, Illinois 
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Questions Reasonis:g 
of Mr. Deutsch 


® While | do not share the fears of 
Mr. Deutsch (“ihe Treaty Making 
Clause”, page 659 of the September 
issue) and the eminent lawyers and 
patriots to whom he refers that it 
will ultimately be held that a treaty 
can supersede or nullify a provision 
of the United States Constitution, I 
wish to take issue with his reasoning. 

Mr. Deutsch recognizes the thread 
of dictum running through the Su- 
preme Court opinions to the effect 
that the treaty power is subject to 
the prohibitions of the Constitution, 
Holland 
as a holding meaning “nothing more 


but points to Missouri v. 


nor less than that an act of Congress, 
concededly in contravention of posi- 
tive constitutional prohibition, may 
be rendered valid by enactment pur- 
suant to a treaty on the subject—that 
constitutional inhibitions on con- 
gressional power may be circum- 
vented by action of the President 
approved by two-thirds of a major- 
i From this, he 


reasons it is only a very short step 


ity of the Senate”. 


to a holding that a treaty abridging 
individual liberties granted by the 
Constitution will be upheld as doing 
no violence to the Constitution. 
That Mr, Deutsch is reasoning 
from a false premise is evident both 
from the language of Justice Holmes’ 
decision in Missouri v. Holland and 
itself. Far 
from conceding that the act of Con- 
gress contravened positive constitu- 
tional prohibition, Justice Holmes 
was at pains to state “The treaty in 
question does not contravene any 
prohibitory words to be found in the 
Constitution. The only question is 
whether it is forbidden by some in- 
visible radiation from the general 
terms of the Tenth Amendment;” 
far from intending to break the 
thread of earlier dictum, he was 
careful to note, “We do not mean to 
imply that there are no qualifications 


from the Constitution 


to the treaty making power . 

Further, the Missouri v. Holland 
decision has a logical constitutional 
basis which lends no support to Mr. 
Deutsch’s thesis. The Congress has 
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only such powers as are delegated 
to it, it is true, but one of the powers 
expressly delegated to it is (Article I, 
Section 8, Clause 18)‘““To make all 
laws which shall be necessary and 
proper for carrying into Execution 
the foregoing Powers, and all other 
Powers vested by this Constitution 
in the Government of the United 
States, or in any Department or Offi- 
cer thereof’’ (italics supplied). 
Federal power over foreign relations 
is plenary, while over domestic affairs 
it is limited. It is within the contem- 
plation of the Constitution, and not 
a circumvention of its inhibitions, 
that the Congress have power under 
the ‘‘necessary and proper’ clause to 


carry out a treaty made under au- 
thority of the United States although, 
absent the treaty, the subject of the 
congressional act, not having been 
expressly dealt with in the Article 
I, Section 8, may be considered be- 
yond the competence of Congress. 
The very nature of the federal sys- 
tem erected by the Constitution so 
requires. 

It has been said of the Missouri v. 
Holland decision that it “ruled that 
the extent of the treaty-making pow- 
er could not be determined by deter- 
mining what the Federal Govern- 
not do under other 
powers” and stands for the proposi- 


ment could 


tion that “The exercise of the treaty- 


making power is not limited by those 
matters with which the states may 
deal without interference from the 
Federal Government under any oth- 
er federal power” (Fiedler and 
Dwan, “Extent of the Treaty-Making 
Power”, 28 Geo. L. J. 184 at 196 
(1938). ). Whether or not one agrees 
with that construction, it is to the 
present writer at least a long (and 
logically unsupportable) step to rea- 
son from the Missourt v. Holland 
holding that a treaty in contraven- 
tion of an expressed constitutional 
prohibition will be upheld. 


BERNARD S. MEYER 


Baltimore, Maryland 





Manuscripts for the Journal 


# The JourNnat is glad to receive from Association members any manuscript, 
material or suggestions of items for consideration for publication. With our 
limited space we can publish only a few of those submitted, but every 
article we receive is considered carefully by members of the Board of Editors 
unless for some reason it is plainly unsuited for our publication. Articles 
in excess of 3000 words including footnotes cannot ordinarily be published; 
exceptions are sometimes made as to solicited contributions. The facts stated 
and views expressed in any article identified with an individual author are 
upon his responsibility. 

Manuscript must be typewritten originals (not carbon copies) and must 
be double or triple spaced, including footnotes and any quoted matter. The 
Board of Editors will be forced to return unread any manuscript that does 
not meet this requirement. 

As the work of the Board of Editors is carried on by men who are widely 
separated in distance and busy in their own professional pursuits, time often 
elapses before a decision can be made as to whether a proffered article is 
acceptable and space can be made available for it. We cannot assure that 
submitted manuscripts not accepted will be returned, although that may 
usually be done. Because of the small size of the JourNAL staff, unsolicited 
manuscripts cannot always be immediately acknowledged, although every 
effort will be made to do so. A period of four or more weeks is usually re- 
quired for consideration of material; some manuscripts may require more 
time for consideration because of the nature of their subject matter. 
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# The saving grace of enunciating a 
platform or program for any admin- 
istration is that it is said before the 
administration takes over and, some- 
times fortunately, is forgotten with 
that administration. 

\s the 
program of the Junior Bar Confer- 


time comes to state the 


nee for 1952, the task is made im- 
measurably easier by the outstanding 
administrations of recent years to 
whom much credit is due for making 
the Conference the strong body of 
over 7500 younger lawyers that it 
now is. 

No radical or drastic change from 
the program of recent years is 
planned. However, the Conference 
must face the realization that with 
its rapid numerical growth of the 
last few years, it now requires a peri- 
od of interorganization to insure its 
continued development. Current ac- 
tivities must be assessed in the light 
of present-day needs of our members: 
a procedure which indicates that the 
problem for the forthcoming year is 
one basically of emphasis of certain 
rather the 
charting of new courses of action. 


present activities than 

By way of explanation, the Confer- 
ence at present has committees deal- 
ing with the following activities: 
activities, annual meeting, by-laws, 
continuing legal education, co-oper- 
ation with junior bar groups, courts 
of limited jurisdiction, defense mo- 
bilization, inter-American Bar, law 
students, lawyer placement, legal aid, 
membership, procedural reform 
studies, public information program, 
reports, special committee on assis- 
tance to the President, traffic court 
improvement, unauthorized practice 
of the law and war readjustment, as 
well as the editorial staff of The 
Young Lawyer. 

In 1952, primary emphasis must be 
placed upon co-ordinating the activ- 
ities of these committees to achieve 
the three following goals: 


1. Service to the Nation. As com- 
plete a discharge as possible of our 
duty to the nation through interpre- 
tation and explanation of the citi- 
zen’s duties during these trying times. 
The Conference will discharge its 
responsibilities in this regard chiefly 
through the Defense Mobilization 
Committee which is organizing the 
establishment of Speakers Bureaus in 
every major city and in every county 
the 
speakers will be furnished to explain 


in each of states, from which 
the reason for defense mobilization 
and to report the steps taken in that 
direction. Of equal importance will 
be the various activities sponsored 
by the Public Information Program, 
such as the rights and duties of 
American citizenship and the respon- 
sibilities thereby imposed upon us 
the 


liaison with press, radio and commu- 


as citizens, establishment of 
nity forums to carry this message and 
the manifold other activities of this 
important committee; 

2. Service to the Profession. The 
Conference traditionally has under- 
taken the responsibility of ascertain- 
ing the needs of younger lawyers and 
setting up activities to meet those 
needs. In this manner was established 
our Committee on Unauthorized 
Practice of the Law, the committee 
charged with publication of The 
Young Lawyer, the Committee on 
Bar 
the Committees on 

Bar, Traffic Court, 
Courts of Limited Jurisdiction, Pro- 


Co-operation with Junior 


Groups, and 


Inter-American 


cedural Reform Studies, Continuing 
Legal Education and Activities. 

The success of the Conference has 
stemmed largely from its ability to 
gauge and assess accurately the pro- 
fessional needs of its members. With 
the increase in size of our member- 
ship, there has developed much the 
same problem that confronts an army 
in a period of rapid expansion, name- 
ly, our “supply lines” have grown 


longer and in some cases so to the 
point of attenuation. This year we 
must make sure that the supply lines 
of the Conference, meaning the con- 
tacts the Conference and 
the various Junior Bar groups upon 
a local and state level, are strength- 
ened and intensified. Plainly, we 
must get at the grass roots level in 


between 


our contacts with younger lawyer 
groups. 

In doing so, we must establish con- 
tacts with as many Junior Bar groups 
as possible to make sure that the in- 
formation obtained is as representa- 

To this end, the 
Co-operation with 


tive as possible. 
Committee on 
Junior Bar Groups and the Member- 
ship Committee will correlate their 
respective activities in order to wage 
extensive campaigns, both upon a 
local and state-wide basis, to affiliate 
with the Conference as many eligible 
Junior Bar groups as possible. Their 
efforts, however, will not be success- 
ful without the enthusiastic support 
of each of the other committees, 
exerted continuously throughout the 
year to show these groups the various 
services offered and the facilities to 
be found in the Junior Bar Con- 
ference. 

3. Service to Law Students. Quite 
properly, this latter activity may be 
said to be in a very real sense service 
to the profession of law, much in the 
same manner that service to the pro- 
fession must, if truly conceived and 
truly executed, always be of ultimate 
service to the nation. Purely, how- 
ever, for the purposes of outline, we 
have set up these three goals. Our 
efforts in this direction will be exe- 
cuted primarily through the Com- 
mittee on Law Students working 
through the American Law Student 
\ssociation and its able director, 
Chester J. Byrns. This law student 
group represents probably the most 
dynamic activity within any profes- 
sional group in America. In less than 
three years it has established chap- 
ters in two-thirds of the country’s 
accredited law schools. Its purposes 
are those of the American Bar As- 
sociation itself, applied to law stu- 
dents. To speak with the authority 
and recognition it deserves, the As- 
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sociation this year must close its 
ranks by affiliating the remaining 
one-third of the country’s law schools. 
To achieve this major objective, the 
Law Student Committee, in co-opera- 
tion with Chester Byrns, is sponsor- 
ing a nationwide campaign that has 
been greatly aided already by the 
enthusiastic support of President 
Barkdull who has spoken at three 
law schools and who plans to speak 
at others throughout his various 
travels in support of the extension of 
this group. The members of the ex- 


ecutive council, the various national 
committee chairmen and the state 
chairmen within the Conference will 
also pool their efforts to affiliate the 
remaining one-third accredited law 
schools. 

In brief, this is the program of the 
Junior Bar Conference for 1952. The 
degree by which it is realized will 
depend largely upon the extent and 
quality of support given it by our 
own members. Therefore, each read- 
er of this article who is a member of 


the American Bar Association in 





BAR AC 


Paul B. DeWitt 
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# The Ohio State Bar Association 
has taken a referendum of its mem- 
bers to ascertain whether enough 
volunteers can be obtained to put 
into practice the recommendation of 
the Association’s Committee on Le- 
gal Education that an adviser system 
be established for applicants who 
seek admission to the Bar of Ohio. 
The proposal of the Committee is 
that the Rules of Practice be 
amended to require that every appli- 
cant be registered with a member of 
the Bar of Ohio who has been en- 
gaged in active practice of law for at 
least five years. The adviser would 
help the applicant understand the 
ethics and responsibilities of the pro- 
fession, counsel him on professional 
matters and generally assist the ap- 
plicant in recognizing his duties and 
obligations as a lawyer. Prior to the 
applicant’s bar examination the ad- 
viser would certify to the Supreme 
Court his knowledge of the appli- 
cant’s fitness and general qualifica- 
tions to become a member of the 
Bar. It was estimated at the time the 
referendum was taken that about 
three hundred law students planned 
to practice in Ohio and that partici- 
pation of at least one out of every 
three bar association members would 
be needed in order to make the 
program a success. 
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= In December, The Cleveland Bar 
Association, in co-operation with the 
Ohio State Bar Association, held its 
Eighth Annual Tax Seminar, “Tax 
Problems in 1951”. The seminar was 
conducted by Milton R. Schlesinger 
and consisted of two sessions, morn- 
ing and afternoon. 


—— --@——- 


# The Committee on Probate Law 
and Procedure of the Los Angeles 
Bar Association has recommended an 
addition to the Probate Code en- 
titled “Conservatorship”, the func- 
tion of which would be to control 
the persons and estates of adult per- 
sons, who by reason of advanced age, 
illness, injury, mental weakness, in- 
temperance, addiction to drugs or 
other disability are unable to care 
for themselves or their property prop- 
erly, or who are likely to be de- 
ceived or imposed upon by artful or 
designing persons. It was the consen- 
sus of the committee that such a new 
division was highly desirable, not 
merely as a means to avoid the op- 
probrium now attaching to the 
words “ward”, “incompetent person” 
and “insane person”, but also to pro- 
vide a logical and workable proce- 
dure free from the defects of the 
present guardianship statute. 


good standing under the age of 36 is 
urged to communicate with C. Bax- 
ter Jones, Chairman of the Activities 
Committee, 1516 First National 
Bank Building, Atlanta, Georgia, to 
indicate his or her interest in the ac- 
tivity or activities of the Conference 
in which he or she would like to en- 
gage. I am hopeful that the Confer- 
ence will be endowed this year with 
the active participation of every 
eligible member of the American Bar 


Association. 


= A new series of public service pro- 
grams, “You and the Law”, is now 
being broadcast by Iowa radio sta- 
tions under the sponsorship of the 
Junior Bar Section of the Iowa State 
Bar Association. The programs are 
prepared in co-operation with radio 
production classes at the State Uni- 
versity of Iowa and are designed to 
help clarify the rights and privileges 
of citizens under our system of law. 
The broadcasts include stories of 
Abraham Lincoln’s legal experi- 
ences, the work of the Legal Aid So- 
ciety, the requirements of legal docu- 
ments and the responsibilities of 
contractors and owners. Thirteen 
programs in the series have been re- 
corded for broadcast by the fifteen 
stations carrying the program. 


a <>— —— 


# The Boston Bar Association is 
planning to celebrate its seventy-fifth 
anniversary this year. The occasion 
is also to be marked by a history of 
the Association being written by 
Frank W. Grinnell. 


® The Joint Committee for Legal 
Education of the Bar, which repre- 
sents nine Associations in and 
around Boston, has reported on a 
highly successful program of six 
lectures held during 1951. Attend- 
ance averaged over six hundred per- 
sons at each lecture. The lectures, in- 
cluding the notes and outlines 
available at each lecture, were pub- 
lished for the Committee. 
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Obsefvations on 
Separation of Powers 


Continued from page 22 


adjudicative power of the Securities 
and Exchange Commission or of the 
Federal Trade Commission, or of 
any other like body can be controlled 
to the point of complete extinction 
at the will of the body from which 
adjudicative power was derived in 
the first place, namely the Congress. 
Such agencies are as much the crea- 
tures of the legislature, and as de- 
pendent the legislature as 
respects the exercise of adjudicative 
power, as when the legislative or 
involved. 


upon 


“rule-making” power is 
They 
and destructible at the legislative 


will no less in the one case than in 


are dependent, controllable 


the other. 

Nothing in 
exercise by them of adjudicative 
authority can, accordingly, constitute 
a threat to liberty. 


the possession and 


There is need, however to be alert 
again in making proper analyses of 
arguments against the vesting of such 
power in administrative officials. 
There is complaint about broad 
discretion in adjudication, due to 
the extensive employment of stand- 
ards rather than precise rules as 
bases for decision and about non- 
observance of rules of evidence, and 
of failure to conform to practices 
and procedures familiar in the other 
adjudicative tribunals, namely the 
regular judicial courts. More or less 
implicit in these complaints is the 
additional one that they threaten 
liberty. 

This, however, is one of the grossest 
non sequiturs in the field. The same 
constitutional safeguards in the way 
of procedural due process of law, 
that bind the courts in the exercise 
of their adjudicative powers are also 
binding upon administrators when 
they exercise like adjudicative au- 
thority. Proper analysis exposes the 
point that such complaints rise only 
to the level of the problem of justice 
in individual cases—and control of 
that problem is well within the ca- 
pacity of our legislatures, as is so well 
illustrated by the passage of the re- 
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cent Federal Administrative Proce- 
dure Act of 1946. These complaints 
certainly do not rise to the level of 
constitutional matters involving the 
framework of government and the 
preservation of free institutions and 
of freedom itself under such govern- 
mental structures as our constitu- 
tions provide. 

Although the foregoing para- 
graphs should be sufficient to meet 
and refute any supposition that 
liberty is threatened because an ad- 
ministrative rather than a judicial 
forum is provided for the doing of 
certain adjudicative tasks, it might 
be worthwhile to make one addition- 
al point. It is sometimes overlooked 
that not even the constitutions vest 
all adjudicative authority in the 
courts. The term used, for example 
in Article III of the Federal Consti- 
tution, is a vastly different one, 
namely “the judicial power of the 
United States”. This is a term of 
art and is by no means equivalent 
to “‘adjudicative authority”. The sec- 
ond section of the Article defines 
what is comprised within “the judi- 
cial power of the United States”; 
and nothing is more familiar than 
the fact that the definition falls 
tremendously short of including all 
instances of governmental adjudica- 
tive power. 

Accordingly, it is to be observed 
that in case of the vesting of any 
adjudicative authority outside that 
which is comprised within the judi- 
cial power of the United States, 
there is not even the appearance of 
a technical deviation from the consti- 
tutional scheme of separation of 
powers.1° 

But even if there were, substance 
rather than technicality is of primary 
import in this connection. The prob- 
lem is one of broad principle in the 
field of political theory and philos- 
ophy rather than one of technical 
detail. Substance is ascertainable in 
the light of the reason underlying 
the principle. And the reason, as we 
have said before, and as we assert 
again, is that what is involved is 
the safeguarding of our government- 
al structure and the liberty afforded 
under it. 
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No subordinate adjudicator can 
threaten that liberty. 

He can perpetrate individual in- 
justice. But so can a court. And 
whether either does or does not is 
in any event aside from our point. 

Our point is this: What county 
office holder, what state commission, 
what federal agency—subordinates 
all—can, because of a vesting in him 
or it of more than one or even all 
of the three kinds of governmental 
power, threaten the subversion of 
our Government and the destruction 
of our freedoms? 

The answer, clearly, is that none 
of them can, nor can any of their 
kind. 

It is equally clear that the prob- 
lem of separation of powers and the 
proper application of constitutional 
provisions in regard to such separa- 
tion, can have no bearing on the 
doings of small fry of that kind. 

In the hope that the hoary old 
myth has been buried deeply enough 
this time so that it will stay buried, 
the writer forgivingly mutters a 
hasty requiescat—but without any 
complete confidence that the funeral 
may not have to be repeated, to use 
the language of the late celebrated 
personage sometimes known as That 
Man—again and again and again. 


10. See in this connection the article by Simons, 
‘Judicial Powers: Their Exercise Without Consti- 
tutional Safeguards’, 34 A.B.A.J. 907; October 
1948, and particularly the quotation in this article 
of a most important passage from Williams v. 
United States, 289 U. S. 553 (1933) at pages 580- 
581. In the state field, the matier can be worked 
out to the same end, although the route may be 
somewhat different—as is illustrated by the pro- 
visions of the Illinois Constitution vesting certain 
specified items of jurisdiction in the circuit and 
superior, the county, and the supreme courts of 
that state, but without undertaking to vest the 
entire adjudicative authority of the state in such 
courts, individually or in the aggregate. 
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Television and 
Congressional Investigations 
(Continued from page 18) 

There is no “right to privacy” in a 
legal public hearing. This is the pub- 
lic’s business and both the committee 
and the subjects are on public trial. 
Let us analyze this sweeping state- 

ment. 

It seems to me that the function 
of such congressional committees as 
the Kefauver Committee resembles 
more the inquisitorial function of 
our grand juries than it does a trial. 

We all know that the work of 
grand juries is undertaken in secret. 
One of the reasons for this is the 
need to protect the grand jury mem- 
bers from those whom they are in- 
vestigating. Another is the need for 
concealing from the suspected citi- 
zen the fact that he is under investi- 
gation until he is formally charged. 
But these practical considerations 
are not the only reasons for grand 
jury secrecy. There is an even more 
important reason: In many cases, 
even if the persons involved were 
vindicated, they might be forever 
tarred by the mere fact that an in- 
quisitorial body of the state had 
seen fit to scrutinize their conduct.1® 

I do not suggest that congressional 
hearings be held in secret. But I do 
want to emphasize that, since in a 
grand jury proceeding a witness is 
not surrounded by the safeguards 


President's Page 
(Continued from page 43) 


Force on matters relating to mili- 
tary justice; with Attorney General 
J. Howard McGrath and his staff, 
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available to him in a trial, he is 
protected by the secrecy of the pro- 
ceeding. In a congressional hearing, 
however, he has neither the safe- 
guards of a trial nor the privacy of 
grand jury proceedings. Why, then, 
should the risk of irreparable dam- 
age to his reputation be com- 
pounded by introducing the televi- 
sion cameras? 

Advocates of telecasting congres 
sional hearings—even where _ the 
affairs of individuals are concerned— 
defend their position on the ground 
that 


means of 


television is merely another 
communication and as 
such should be treated no differently 
than the press. It should be pointed 
out, however, that neither Congress 
nor, as a general proposition, the 
courts have recognized the principle 
of equal access to all media of com- 
munication. The Senate and House 
have consistently barred radio, mo- 
vies and television from coverage of 
their sessions. 

Recently, Dean Alfange, a prom- 
inent member of the New York Bar, 
summed up the matter succinctly 
when he said:!7 


Government business is not show 
business. It is the function of govern- 
ment to reconcile liberty with author- 
ity and freedom with organization. 
This is essentially a judicial process, 
even at the legislative level. It cannot 
operate at its best under the scrutiny 
of ubiquitous floodlights, before in- 


and later Chief Justice Vinson and 
the Solicitor General; also with De- 
fense Mobilization Director Charles 
E. Wilson and our Special Advisory 
Committee on Mobilization Infor- 
mation. All these officials of the Gov- 


visible galleries, and in the confusion 
of the clashing elements of light and 
sound. The fulfillment of justice re- 
quires sober reflection and quiet de- 
liberation. . . . If a hoodlum can be 
deprived of his rights today with pub- 
lic approbation, tomorrow an inno- 
cent man, by the same precedent, can 
also be deprived of his rights. . . . We 
must not permit any practice, however 
popular, to go unchallenged if it tends 
to weaken the fabric of the Bill of 

Rights. 

It is apparent that the problem 
is susceptible of no simple, easy solu- 
tion. Earnest and honest people 
holding all shades of opinion have 
joined in the debate.'® It is a modern 
restatement of the classic conflict of 
the rights of the individual against 
those of society, and of the rights of 
society against those of the indi- 
vidual. 

I sincerely hope that the solution 
to the problem will be erected on 
the twin pillars of the orderly search 
for justice and the preservation of 
the essential rights of the individual. 

For my own part, I should prefer 
that millions of people be denied 
the benefit of televised participation 
in congressional hearings than that 
the processes of justice be jeopar- 
dized or that the essential rights o! 
the individual be denied. 


16. See 24 Am. Jur. §47, pp. 865-6, and cases 
there cited. 

17. From Mr. Alfange's letter of May 22, 195! 
to the New York Times, published by the Times on 
May 27, 1951. 

18. An excellent recent article on the subject, 
entitled ‘Trial by Television’’, by Allen T. Klots 
of the New York Bar, appearing in the October, 
1951, issue of Harper's Magazine, has come to the 
author's attention. Mr. Klotz stresses particularly 
the one-sidedness of congressional investigations 
the necessary incompleteness of the telecast version 
and the impossibility of presenting to the viewing 
public all the facts on both sides of the question 
Because of these and other factors, including the 
adverse effect of television on the witnesses giving 
testimony, television contributes to inaccuracy. 


ernment are outspoken in their de- 
sire to co-operate with the American 
Bar Association and it is to be re- 
gretted that limitations of space: do 
not permit a more detailed discus- 
sion of each conference. 
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A Problem 
for the People 
Continued from page 29) 


harmful effect on the community at 
large, in willingness to press issues 
insistently in the face of strong per- 
sonal and social When- 
ever a community gets itself into a 


pressures. 


frame of mind where it looks upon 
the price as too high, a vacuum is 
created. We all know what happens 
to vacuums, although we seem to 
forget that it is the vacuum that 
comes first and not the foreign body 
that fills it. And may I add my ob- 
servation that in most cases the 
“rushing in” to fill the vacuum is 
mostly a conventional figure of 
speech bearing no resemblance to 
the slow, reluctant, painful decision 
finally to shoulder another's burdens. 

I therefore suggest that, as law 
yers, we direct more attention to the 
vacuums and what we can do about 
preventing them, and less to the 
question of who or what is to fill 


them. There is, of course, much that 


The Decline 
of States’ Rights 
(Continued from page 38) 
power to tax and therefore to spend 
money in aid of the general welfare 
was an additional grant of power." 
rhe opinion in the Butler case may 
have been right or wrong but it 
was at least not an unreasonable 
construction of the Constitution and 
not an evasion of a clear limitation 
upon federal power. It can be ac- 
cepted as a declaration of what the 
law is today, although it may some- 
day be overruled.'4 

Moreover, in the Butler case the 
majority opinion of the Court by 
Mr. Justice Roberts did lay down 
and enforce a constitutional limita- 
tion on the federal taxing power. 
The majority opinion held that the 
taxing power could not be used “‘to 
regulate and control agricultural 
production, a matter beyond the 
powers delegated to the federal gov- 


Organized Crime and Law Enforcement 


can be done to improve law enforce- 
ment by way of technical assistance 
and co-operation between higher and 
lower levels, but no mobile labora- 
tory for the analysis of fingerprints 
can ever take the place in our system 
of honest, vigorous local officials and 
honest, vigorous local opinion that 
believes in self-government enough 
to practice it. 

I do not want to see Springfield 
take over the control and direction 
of law enforcement throughout IlIli- 
nois. That would be unhealthy in 
itself and in time would inevitably 
be followed by demands for greater 
uniformity, greater “integration and 
co-ordination” and moving it far- 
ther up the line to Washington. I 
think the values of local government 
are too great to be frittered away 
without our first doing everything 
we can to preserve their integrity. 
In law enforcement the greatest 
challenge lies not in the devising of 
new machinery but in making what 
we have work. 


ernment”. The taxing power could 
not be used as a “means to an un- 
constitutional end”; and, further- 
more, the opinion held that taxes 
could not be raised to purchase com- 
pliance with a federal law that the 
Congress had no power to enforce. 

The dissenting opinion by Mr. 
Justice Stone is an eminent example 
of the judicial reasoning that pro- 
duced his later startling pronounce- 
ment that the power to regulate in- 
terstate commerce was not confined 
to the power to regulate interstate 
commerce. The learned Justice 
wrote: 

The power to tax and spend is not 
without constitutional restraints. One 
restriction is that the purpose must be 
truly national. Another is that it may 
not be used to coerce state action. An- 
other is the conscience and patriotism 
of Congress and the Executive. [297 
USS. 1, 87]. 

Nevertheless, the dissenting opin- 
ion held that the Federal Govern- 
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ment could use the taxing power to 
induce compliance with regulations 
which it had no power to enforce. By 
the same logic I suppose that the 
Federal Government could legally 
offer payments to newspaper pub- 
lishers who would agree to submit to 
federal censorship of the news. This 
might make it tough for a free press 
to compete with a subsidized press, 
but it would not be called “coercion” 
because no publisher 
would be compelled to operate prof- 
itably under federal regulation. He 
would be free to operate at a loss and 
to starve if that was his preference! 


newspaper 


Judicial Logic Ossifies 
Constitutional Limitation 


The dissenting logic bore ripe fruit 
in the majority opinion written by 





13. U.S. v. Butler, 297 U.S. 1 (1936). 

14. Despite the implications in Mulford v. Smith, 
307 U.S. 38 (1939), and Steward Machine Co. v. 
Davis, 301 U.S. 548 (1937), the Butler case opinion 
has not been overruled at this writing, July, 1951 
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Should We Revive the Constitution? 


one of the dissenters, Mr. Justice 
Cardozo, a year later, in which the 
Social Security Act was held to be 
a constitutional exercise of the tax- 
ing power.’® Under this Act a tax- 
payer is relieved of 90 per cent of a 
federal unemployment tax if he 
ays that amount into a state unem- 
ployment fund created 
under a state law which conforms to 
the requirements of the Federal So- 
cial Security Board. Five learned 
Justices, without visibily grinning, 
soleinnly held that the taxpayer is 
not coerced by the Federal Govern- 
ment because he pays under a state 
law; and that the state is not coerced 
because it “voluntarily” enacts a 
state law in order to be able to col- 
lect and spend taxes itself, instead 
of having the citizens forced to pay 
the same taxes to the Federal Gov- 
ernment which would then spend 
the money as it pleased. 


which is 


By such judicial logic it appears 
that the doctrine that the federal 
taxing power cannot be constitution- 
ally exercised to coerce state action 
has been completely ossified. Once 
there was a live force of judicial 
power that threatened to bar the 
Federal Government from invading 
a state to seize or to control the exer- 
cise of powers reserved to the states, 
the police power and the taxing 
power to protect and promote the 
safety, health and welfare of the 
citizens of the state. Now the only 
visible barrier seems to be a stone 
image, a lifeless guardian of the road 
to unlimited exercises of federal 
power, an image to which federal 
executives, legislators and judges 
bow in traditional deference, and 
then walk around. 

If any lawyer thinks that there is 
any exaggeration or undue emotion- 
alism in this description of what has 
happened to the Constitution I sug- 
gest that he read the opinion of a 
majority of the Supreme Court in 
the Butler case from which I quote 
only briefly as follows: 

Until recently no suggestion of the 
existence of any such power in the 
federal government has been ad- 


vanced. The expressions of the framers 
of the Constitution, the decisions of 
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this court interpreting that instrument 
and the writings of great commenta- 
tors will be searched in vain for any 
suggestion that there exists in the 
clause under discussion or elsewhere 
in the Constitution, the authority 
whereby every provision and every 
fair implication from that instrument 
may be subverted, the independence 
of the individual states obliterated, 
and the United States converted into 

a central government exercising un- 

controlled police power in every state 

in the Union, superseding all local 
control or regulation of the affairs or 

concerns of the states. [297 U.S. 1, 77]. 

Any lawyer is certainly justified in 
expressing agreement with an opin- 
ion of the Supreme Court which has 
never been expressly overruled, with 
its argument which has never been 
refuted, and with its warning of im- 
pending evils that has been proved 
to be prophetic wisdom. 

Those who have been seeking to 
devitalize the constitutional limi- 
tation upon federal 
thwarted only for a short time by the 
momentary judicial enforcement of 
a constitutional limit upon the fed- 
eral taxing power. They resorted 
promptly to the newly enlarged com- 
merce power and thereby achieved 
the federal regulation of agriculture 
through the device of exercising this 
expanding federal power over the 
marketing of agricultural products 
in interstate commerce.!® 


power were 


Treaty Power 

Is Now Being Expanded 

These very recent and enormous ex- 
tensions of federal power have en- 
couraged all the advocates of an 
all-powerful centralized government 
which will be able and anxious to 
socialize the industries and Govern- 
ment of the United States. But even 
the practically unlimited taxing pow- 
er and commerce power of the 
national government do not pro- 
vide a plausible basis for extending 
the federal power over all the com- 
mercial and social relations of the 
American people. So another federal 
power is being rapidly expanded 
through which the national govern- 
ment is being urged to exercise its 
authority to override all the powers 
of local self-government which still 
remain in our once sovereign states. 


That is the treaty power. 

The Supreme Court has consist- 
ently maintained the principle that 
although “the great body of private 
relations usually fall within the con- 
trol of the State ... a treaty may 
override its power”.'7 In addition to 
making a treaty, with the approval 
of two-thirds of the Senators present, 
the President alone can also make 
“executive agreements” with foreign 
nations and thus, as the Supreme 
Court has held, exercise a national 
law-making power “without regard 
to state laws and policies’’.'* 

There are at present no discernible 
limitations upon the use of the 
treaty power to extend the federal 
legislative power over all those pri- 
vate relations and matters of local 
concern which have long been sub- 
ject only to the legislative powers of 
the separate states. It was once held 
by the Supreme Court that the treaty 
power could not be extended “so far 
as to authorize what the Constitution 
forbids, or a change in the character 
of the government, or in that of one 
of the states, or a cession of any por- 
tion of the territory of the latter 
without its consent.”!® But, in the 
view of the futuristic lawyers who 
counsel our ardent internationalists 
this sixty-year-old opinion is as anti- 
quated as horse and buggy trans- 
portation.?° 

They point triumphantly to the 
Charter of the United Nations. By 
virtue of its adoption they claim that 
we have given our Congress the pow- 
er to enact laws governing the com 
mercial and social relations of citi- 
zens of the separate states not onl) 
with aliens but also with one another. 
They claim that self-executing pro- 
visions of the Charter have already 
nullified many state laws without 
the need of new federal legislation. 
They claim that, by Senate approval 





15. Steward Machine Co. v 
548 (1937). 

16. Mulford v. Smith, 307 U.S. 38 (1939). 

17, Missouri v. Holland, 252 U.S. 416, 434 
(1920). 

18. United States v. 
(1937). 

19. Geofroy v. Riggs, 133 U.S. 258, 267 (1890) 

20. Schroeder, International Crime and Constitu 
tion (1950) reviewed by Richberg, 137 Va. L. Rev 
167 (1951). 


Davis, 301 US 


Belmont, 301 U.S. 33! 
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of covenants and conventions 
adopted by the United Nations As- 
sembly, the Congress will be author- 
ized to enact an infinite number and 
federal that will 
supersede all conflicting state laws. 
under the 


variety of laws 
It is even claimed that, 
Genocide Convention now pending 
crimes can be 


in the Senate, new 


created as offenses against the “law of 
nations” and made punishable either 
in United States courts or by an 
international tribunal. Thus casual- 
ly the constitutional jurisdiction of 
the several states to define and pun- 
ish local crimes could be superseded 
and all the state protections—and all 
federal constitutional protections 
of persons accused of crimes could be 
nullified. 

Perhaps I have said enough to 
indicate how it is now being seriously 
proposed to use the expanding treaty 
power not only to destroy local self- 
government in the states but also to 
enable the Federal Government to 
ignore practically all constitutional 
limitations upon its powers. 


Constitution Should Be Amended 
Only by People’s Representatives 
The people of the United States 
may desire to write a new Constitu- 
tion and to make all state govern- 
ments subservient to the unlimited 
power of the Federal Government. 
Chey may be willing to go further 
and to make our National Govern- 
ment subservient to an international 
government. If so, it might be futile 
lor me to raise a small protesting 
voice against such a complete revi- 
sion of our Constitution or even 
against the confiding of the destiny 
of the American people to a majority 
different and 
But, as a 
sworn to support and to defend the 
Constitution of the United States it 


seems to me that I have not only the 


vote of many many 


hostile nations. lawyei 


desire but the duty to insist that the 


Constitution should be amended 


only by submission of amendments 


to the approval or disapproval of 
representatives of the 
people in three-fourths of the states, 
which is required by the Constitu- 
uion, (Art. VI) ° 


the elected 


Should We Revive the Constitution 
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It seems to me that those who con- 
trive and strive to change our form 
and methods of government by de- 
vitalizing the Constitution are as 
much engaged overthrowing the 
Government as alien and domestic 
fanatics who plot to overthrow the 
government by a violent revolution. 

The effective power to revive the 
Constitution rests in the Congress 
of the United States, since the Su- 
preme Court has largely abnegated 
its independent power of judgment 
in its recent deference to the judg- 
ment of Congress as to W hat powers 
the Congress can and should exer- 
cise. If the people of the United 
States desire to revive the Constitu- 
tion and to restore to themselves its 
protections of individual liberty and 
the power of self-government, they 


can and should demand that every 
candidate for the House of Repre- 
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sentatives or the Senate of the United 
States pledge himself to support the 
Constitution of the United States 
as it was written and as it was en- 
forced for nearly one hundred and 
fifty years. 

United 
that it is our 
to educate ourselves, 
our clients and all citizens who will 


To the lawyers of the 
States 1 would say 
sworn duty 
listen to us, to an understanding 
that the life of the Constitution is 


being destroyed by legalistic mis- 
construction of its most vital pro- 
visions which were written to pro- 
tect the people from the inevitable 
oppressions of a centralized govern- 
ment of unlimited power. If we 
would restore and perpetuate gov- 
ernment of and by and for the 
people, we must revive the Constitu- 


tion. 
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Bar ASSOCIATION JOURNAL, 1140 North 
Dearborn Street, Chicago 10, Illinois. 





BOOKS 





LAW BOOKS 
shelving. 5738 
Pennsylvania 


JOSEPH M. MITCHELL CO. 
— buying — selling binding 
Thomas Avenue, Philadelphia 43, 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed us law books purchased. 
Our 32-page printed catalog free on request, liste 
some used law books we have for sale, also indi- 
cates the type ot material we will purchase. 
Crarror’s Boox Store, Baton Rouge 2, Louisiana. 





EVERYTHING IN LAW BOOKS, Gero. T. 


Biset Co., Philadelphia 6, Pa. 


THOMAS LAW BOOK COMPANY PUBLISH 


ers, Dealers, Importers. We Sell, We Buy, We 
Exchange. In Business 65 years. 209 N. 3rd, 
Louis 2, Mo. 


UNITED STATES GOVERNMENT PUBLI 

cations at regular Government prices. No de 
posit—-Immediate Service—Write Nationat Law 
Book Company, 1110-—-13th St., N. W., Waeb 
ington, 





USED LAW BOOKS AT ATTRACTIVE 
eee We buy and sell either one book or a 
re: library. Let us quote you prices. Harry 
321 Kearney Street, San Francisco 8. 
California. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoarDMAN 
Co., Lrp., 11 Park Place, New York City. 


FROM PRIVATE LIBRARY: COMPL ete 

U. S. Statutes at large, Lawyers ed., ‘ 
Supreme Court Reports, ‘Wediee Case Law, C +&.. 
Juris, and Secundum (73 volumes). Make offer. 


Box J-3. 





88 American Bar Association Journal 


USED LAW BOOKS BOUGHT AND SOLD. 
State Reports, Reporters System units, Digests 

Amer. Law Reports, Text-Books, on oe edias, 
etc. Correspondence solicited. OYLE, 

701 Leonhardt Bldg., Oklahoma City 2, Okla. 


WHEN YOU HAVE A DOCUMENT PROB.- 

lem of any kind send for ‘Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 illustra- 
tions, $12.50 delivered. Alsv “‘Questioned Document 
Problems, Second Edition,” 546 Pages, $8.50 de 
livered. Atpert S. Ossorn, 233 Broadway, New 
York 7, New York. 


LAW BOOKS~-WE CAN SUPPLY THE FOL 

lowing sets at this time: Air Law Review, com- 
plete set-—U. S. Atty. General Ops., Vols. 1 to 
date—Decs. of Comm. of Patents, Vols. 1 to date 
National Labor Relations, Vols. 1 to date---Federal 
Reporter, Vols. 1-300, 2nd Series, Vols. 1 to date, 
- plement, Vols. 1 to date—Yale Law Journal, 

ols. 1-25—-Yale Law Journal, Vols. 1-57—Public 
Utilities Reports, complete set—New Hampshire 
Reports, Vols. 1-63 incl.—American Journal of 
International Law, Vols. 1 to date. Dennis & Co., 
Inc., 251 Main Street, Buffalo 3, N. Y. 





“THE HAND OF HAUPTMANN,” STORY OF 

Lindberg Case by Document Expert Cited by 
John Henry Wigmore, 368 Pages, a” Illustra- 
tions. Price $5.00. J. V. Harinc & J. H. Haarina, 
15 Park Row, New York 7, N. Y. 





LAW BOOKS BOUGHT AND SOLD: COM. 
plete libraries and single sets. Cac Sxipwits, 
306 West let Street, Los Angeles 12, California. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED 
Irvine Korus, 514 Ford Building, Vancouver, 
Washington. 





LOWEST PRICES USED LAW BOOKS 

complete stocks on hand, sets and texts—-Law 
Libraries appraised and bought. Nationa, Law 
Liprany Apprarsat Assn., 538 Dearborn St., 
Chicago 5, Ill. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 CALI 
fornia St., San Francisco 11. Documents of any 
kind, any language, expertised in connection with 
their use as legal evidence. 
= doc visited throughout Pacific 





ar 

‘Established 1913. Expert for American Claim- 
ants before Mixed Claims Commission, United 
States and Germany, 1929-1939, Black Tom and 
Kingsland cases, New York; see Docket Nos. 8103, 
8117, et al. 

Mortimer A. Heinrich, B.S 
lulu 3 


Associate, Hono 





CHARLES C. SCOTT, KANSAS CITY, MIS 
souri. Identification of handwriting and type 
writing. Detection of alterations Decipherment 
of faded and charred documents ‘Photographic 
evidence” for court. Fully equipped laboratory 
oe witness) Member American Society of 
uestioned Document Examiners. Commerce Build 
ing. Telephone Victor 8540. 





BEN GARCIA, EXAMINER OF ALL CLASSES 

vt questioned Aandwriting and = (ypewriting 
10 years of practical experience. 805 E & C Bldg 
Denver, Colorado 


M. A. NER'NBERC, EXAMINER OF DIS 

puted Documents, Twenty-five years experience. 
Formerly sp:cially «mployed by the United States 
Government is hanciwriting expert in cases involv. 
ing handwritinz. Liaw Finance Building. Pitts 
burgh, Pa. Pktune Atlantic 1-1911. 





SAMUEL R. McCANN, EXAMINER OF 
Questioned Documents. Complete laboratory 
Telephone 5723, Yakima, Washington. 





MISCELLANEOUS 





LOOKING FOR A PUBLISHER? OUR POLICY 

is to encourage new authors. If you are seeking 
a publisher, write for FREE BOOKLET LX 
Vantage Press, 230 W. 41, N. Y. 18 





POSITIONS WANTED 





TAX SPECIALIST A DEFINITE INCOME 

producing asset available for a progressive firm. 
Seasoned attorney accountant experienced in every 
phase of excess profits, income and estate taxa 
tion, author and lecturer; interested in association 
on salary or equitable basis. Box J1. 





EUROPEAN LAWYER—EDUCATED SWIT 
zerland, France, Germany, Poland, with long, 
wide international legal experience acquired in 


Poland and England seeks opportunity in interna 
tional legal business with bank, corporation, law 





firm. ds | references. Now in New York, would 
relocate Sox J- 2. 
YOUNG ATTORNEY—BUSINESS ADMINIS- 


tration professor, wage stabilization program ¢x- 


perience--seeks association with corporation or 
firm as staff attorney and/or industrial relations 
coordinator. Box J4 





ROBES 





JUDICIAL ROBES. CUSTOM TAILORED 
The best of their kind— satisfaction guarantee 
Catalog J sent on request. Bentiry & Simon 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND REPORTERS 





NOTICE YOUR NEW YORK DEPOSI. 
tions and interrogatories before Irwin R. Stone, 
Shorthand Reporter and Notary Public, 154 
Nassau Street, New York 38, New York, Rector 
2-0448. Member New York State and National 
Shorthand Reporters Associations since 1938. 


NEW YORK CERTIFIED SHORTHAND RE 

porter and notary can render prompt service on 
State and Federal Depositions. Subpoenas arran ik; 
PHILIP HART. 305 Broadway, New York, 
Worth 4-6081. Member of State and National "Short 
hand Associations. 





PRINTS 





“SPY” PRINTS. SET OF 6 HAND-COLORED 
reproductions of the famous Legal Caricatures 
Exact detail from originals. Size: 12” x 16” 
$12.50 set of six. Or, $18.50 per set mounted on 
Antique-white, hand-cut beveled mats. Shipped 
Postpaid. COMPANION SET six additional sub- 
jects also available. same size, coloring, prices 
Remit to: CRESTE-ANDOVER CO., 2 Park 
Avenue. Dept. AB-1, New York 16, New York 
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Just Published! 


ANDERSON, 
DECLARATORY JUDGMENTS 


New and Completely Revised Second Edition 
By: WALTER H. ANDERSON, LLB. and LL.D. 


(Author of several other treatises of national importance. ) 





HE work has been enlarged and expanded from one volume in the First Edition to three volumes in 


the New Second Edition. 


The First Edition was published eleven years ago. Since that time this subject has been extensively 


developed and expanded. 


Forty-five States and two territories now have some form of Declaratory Judgment Act. All the new 
cases have been collected and cited, many new forms have been included, new sections have been in- 


serted and old sections have been entirely rewritten. 


This rapidly expanding field of the law, at last, is adequately treated in the New Second Edition of 
Anderson. The New Text is supported by 4750 cited cases, State, Federal and English. The Declaratory 
Judgment form of procedure can often be used at a great saving of time and expense to the client and 
trouble to the lawyer. See Washington-Detroit Theatre Co. v. Moore case, 249 Mich. 673, 229 N. W. 


618, 68 ALR 105 (1930). 


For a very similar case, but handled in the “old way” see Willing v. Chicago Auditorium Association 
case, 227 U S. 274, 48 S. Ct. 507, 72 Law Ed. 880 (1928.) 


PROCEDURAL. ANDERSON DECLARATORY 
JUDGMENTS is purely a procedural work, as is 
the case of the statutes themselves. The New See- 
ond Edition deals with the step-by-step proceed- 
ings necessary to obtain a declaration of rights. 
So there is presented a comprehensive treatment 
of how to file and prosecute an action for declara- 
tory judgment, including the proper manner of 
defense. A complete history of the origin and 
development of the declaratory judgment action 
is given. 

The questions of jurisdiction, venue, parties, 
pleadings and evidence are exhaustively treated. 
Every phase of declaratory judgment action, from 
its beginning until final judgment on appeal in 
both state and federal courts, is fully discussed 
and treated. 


PRACTICAL. This book is written to be used by 


the bench and bar, with the practitioner’s needs 


kept constantly in view. It is written by an author 
who, from more than 40 years’ experience, knows 
the requirements of the busy practitioner. 


FORMS. There are comprehensive Forms of 
Pleadings, Findings of Fact, Conclusions of Law 
and Judgments. 


STATUTES. The Uniform Declaratory Judgments 
Act and the Federal Act are set out in full. All 
state statutes on the subject are also given in full. 
Where the Uniform Act is adopted by a state, with 
variations, the variations are pointed out. 


INDEX and TABLES. The work is exhaustively in- 


dexed, and a complete table of cases is given. 


POCKET-PLAN for UPKEEP. A pocket is provided 
in the back of each volume, and supplements will 
be published from time to time as the need arises. 


THREE VOLUMES — HANDSOMELY PRINTED AND BOUND IN RICH RED FABRIKOID 
Price $60.00, delivered 


For detailed information and descriptive folder write — 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 


93 Hunter Street, S.W. 


Atlanta, Georgia 





THERE 18 NO SUBSTITUTE 


FOR A GOOD TEXTBOOK 



































NUMBER 9 OF OUR 
series of interesting and valuable excerpts from 
Corpus Juris Secundum is now available for 


complimentary distribution. This one deals with 


Contingent Fee Contracts 


REPRINTED FROM THE TITLE 


ATTORNEY & CLIENT 
CHAPTER 5 
“COMPENSATION OF ATTORNEY” 


VOLUME 7, 
CORPUS JURIS SECUNDUM 


If you desire a copy just drop us a line, and one 
will be mailed to you with our compliments. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1, New York 






































